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TALTARUM’S CASE. 


YF PNHE name of the hero of what has long been, and in spite of any- 

thing that I can say will long be, known as Taltarum’s case, 
was not Taltarum. I have lately seen the record of that case. It 
stands on the De Banco Roll for Mich. 12 Edward IV, m. 631. I 
wished to see whether the pleadings were correctly stated in the 
Year Book. In the main they are correctly stated, but I am able 
to supplement the report with a few details and to add a little local 
colour. It was a Cornish case, and concerned a messuage and 100 
acres of land in Porhea (Portreath?). The plaintiff was Henty 
Hunt; the defendant was John Smyth. The action was on the 
Statute of 5 Richard II against forcible entry, and the plaintiff sued 
‘tam pro domino Rege quam pro seipso.’ The original feoffor men- 
tioned in the defendant's plea was Thomas Trevistarum. In the 
plaintiff's replication the famous recovery is alleged to have taken 
place in the Easter term of 5 Edward IV, before Robert Danby and 
his fellows justices of the bench. The writ stated that John Arundel, 
the lord of the fee, had remised his court. The demandant in it was 
Thomas Talkarum or Talearum. His name is written many. times, 
now with a 4, now with ac, never witha/?/. The vouchee was Robert 
Kyng. The well-known rejoinder about the settlement made by John 
Tregoz was pleaded only as to twenty-four acres, parcel of the land 
in question. As to the residue the plaintiff pleaded in a more 
general fashion that at the time of the recovery Humphrey Smyth 
was not seised of the freehold, and that therefore the recovery was 
void in law. The defendant demurred upon both replications and 
the plaintiff joined in demurrer. Curia advisari vult, and gives a 
day in next Hilary term for judgment. No judgment has been 
posted up on the Michaelmas roll, nor could I find any notice of the 
case on the Hilary roll. 
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On looking at the report in the Year Pook I do not think that 
any judgment had been given when that report was written. The 
four judges—so it seems to me—were agreed about the two points 
in relation to which the case has so often been cited. (1) They were 
prepared to hold that a proceeding such as was afterwards known as 
a‘ recovery with single voucher’ would serve to bar an estate tail if 
the tenant in the action was ‘in as of’ that estate tail. (2) They 
thought that such a recovery would not bar an estate tail if the 
tenant was not ‘in as of’ that estate tail at the time of the recovery. 
But so far as I can see they were hopelessly divided, two against 
two, about the question of remitter which was the thorniest ques- 
tion in the case. I have often attempted and often failed to under- 
stand what was the hypothetical state of facts which formed the 
basis of the argument about the remitter. It was therefore that I 
searched the roll. I have only to report that what Mr. Challis has 
justly called ‘the rambling obscurity’ of the report correctly states 
the pleadings on the record. On the whole the hypothesis seems to 
be this. Talkarum, the recoveror, having obtained judgment, did 
nothing more during the life-time of Humphrey Smyth, the tenant 
in the action. Humphrey died seised; on his death Robert Smyth 
entered, and on Robert's death John Smyth entered. Then Taltarum 
entered on John and enfeoffed Henry Hunt, then John entered and 
cast out Hunt, and this was the forcible entry complained of. But I 
must confess that I am puzzled by those mysterious absque hocs with 
which the pleadings abound. 

Leaving to Cornishmen the question whether Talkarum and 
Trevistarum are possible names, I cannot refrain from the remark 
that the name of Henry Hunt is beautifully simple. 


F. W. MAITLAND. 





Evans v. Evans. 


The decision in Evans vy. Evans, ’92,2 Ch. 173, has been somewhat 
severely criticised by persons whose opinion carries great weight, 
and I therefore venture to advance some reasons for considering 
it correct. 

There is a rule of common sense as well as (I had almost written 
‘and therefore’) of law that before we can state the legal effect 
of that which a man has written we must understand the meaning 
of the words used by him, or, in other words, we must ascertain 
what are the intentions expressed by him. 

If the law allows us to give effect to these intentions we must do 
80, but if they contravene the law we must either disregard them 
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altogether, as in the case of a limitation void for remoteness, or give 
some partial effect to them, as in the case where accumulations are 
directed to be made for a period exceeding that allowed by the 
Thellusson Act, in which case they may be made during the period 
allowed by that Act. 

When it is alleged that the rule in Shelley's case ought to be 
applied we must seek who is the ancestor, and whether there is a 
limitation in remainder to the heirs or heirs of the body of that 
ancestor. It will be remembered that in deeds the use of the word 
‘heirs, or ‘heirs of the body,’ is a necessary condition of the 
rule being applied, but that in wills this is not the case. The 
preliminary process will therefore be easier in the case of a deed 
than in that of a will. The only questions that can arise in the 
former case are whether the word ‘ heirs’ refers to an ancestor already 
named, and whether the context shews that the meaning of ‘ heirs’ 
is to be cut down to something else. In the case of a will where 
the use of the word ‘heirs’ is not imperative we may have to con- 
sider the additional question whether the words actually employed 
denote an intention that the heir or heirs of the body are to take. 

Now what is meant by the heirs of J.S.? It means an indefinite 
succession of persons, each of whom will succeed to the land of 
which J.S. dies seised (or, according to the present law, of which J.S. 
was the purchaser, and dies seised), unless some prior heir alienates 
the land, or, according to the old law, becomes attainted. It is some- 
times forgotten that although before the Inheritance Act, 1833, heir- 
ship was traced from the person last seised, yet as no person could 
inherit unless he was of the blood of the purchaser, every person 
who took by descent was necessarily one of the heirs of the purchaser, 
though some of these heirs might be excluded by the operation of 
the rule as to the half blood. No length of time can of itself put a 
stop to the succession of the heirs of J.S. 

It follows therefore that if we take the phrase,‘ the heirs of J.S., 
in its literal meaning it cannot denote only persons living at the 
death of J.S.; it is impossible for persons, some of whom may be 
born many years after his death, to take as purchasers, and the only 
possible manner in which they can take is for them to take by 
descent, as laid down in the rule in Shelley’s case. 

It may be objected that in some cases we find an intention mani- 
fested that the heirs are to take concurrently, end not in succession, 
as where the remainder is to the heirs of the body as tenants in 
common, and it may be asked why are we to neglect this intention. 
The answer appears to be that it is impossible for the heirs of the 
body, some of whom may not be born till centuries after the death 
of J.S., to take as tenants in common, that the law does not 
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contemplate an absurdity, and that therefore the words ‘tenants in 
common’ must be disregarded. 

It cannot be insisted upon too strongly that the rule in Shelley's 
case does not apply unless an intention is shewn that all the heirs 
or heirs of the body are to take, and that conversely when such an 
intention is shewn (and if in the case of a deed the appropriate 
language is used), the rule necessarily applies, and that it applies 
even if an intention is shewn that the course of descent should be 
one unknown to the law. In other words the rule is a rule of law 
not of construction, and it cannot be applied till we have ascertained 
the construction. 

In Evans v. Evans, ’92, 2 Ch. 173, the limitations were ‘ to the use 
of A for life with remainder,’ subject to some limitations which 
failed ‘to the use of such person or persons as at the decease of the 
said 4 shall be his heir or heirs at law and of the heirs and assigns 
of such person or persons.’ When we attempt to put a meaning on 
these words we find that they contain an absurdity, for, as copar- 
ceners form but one heir, no person can have more than one heir at 
law at the same instant, so that the word ‘heirs,’ in the phrase ‘ heir 
or heirs at law,’ is insensible and must be cut out. We next 
observe that there is no gift to the heirs of 4, for the heirs of the 
person who is heir at law of 4 at a given instant necessarily include 
some persons who are not heirs of 4, namely, the heirs ex parte 
maternd of that person, and possibly may not include all his heirs, as 
for example where the heir at law of 4 is a cousin on the father’s 
side, in which case his heirs do not include the heirs ex parte maternd 
of 4. It follows that in the limitation under consideration there 
are no words operating as a gift in remainder to the heirs of 4, and 
that therefore the rule in Shelley’s case does not apply to the gift 
to A. 

The distinction between ‘the heirs’ and ‘the person who shall be 
heir at law at a given time’ when once pointed out is perfectly 
clear, it is similar to the distinction between the Lord Mayors of 
London and the person who will be Lord Mayor at a given time. 

It is perhaps somewhat remarkable that attention was not called 
during the argument of Frans v. Frans to the fact that the limita- 
tion under consideration was adapted from the form given by Mr. 
Davidson (4 Dav. Pre. 450, note 7), where the error of using the word 
‘heirs’ in the plural occurs. The reader will find a most luminous 
discussion of the rule in Shelley's case in 1 Preston on Estates, 263. 
1 Hargrave Law Tracts, 551, and 1 Fearne C.R., 28, may also be 
consulted with advantage. 


Howarp W. ELPHINsTONE. 
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Lonpon Jotnt Stock BANK v. SIMMONS. 


The short ‘note’ on the decision in Simmons’ case (viii L. Q. R. 
267) seems to call for a few observations. 

I have no desire to raise ‘apprehensions among men of business, 
but I think that it would be a great mistake to suppose that the 
decision of the House of Lords in the Simmons’ case established any 
new principle of mercantile law. It applied old-established prin- 
ciples to the facts proved in the case, as did the decision in Lord 
Sheffield’s case, and also that in the case of Goodwin v. Robaris, 
and when the facts in each case are understood it will not be dis- 
puted that the principles were rightly applied. 

Let us take the cases in order of date. In Goodwin vy. Rotarts 
it was admitted that the bankers had no knowledge that the person 
who brought them the securities in question in the case, was not the 
real owner. On that admission the House of Lords decided in 
favour of the bankers, rejecting the contention that there was some- 
thing in the nature of the securities themselves, to put the bankers on 
enquiry. In Lord Sheffield’s case it was proved that the bankers 
knew that the securities pledged with them by Mozley were not his 
own, but were securities pledged to him by his customers, for 
advances made with the monies received by him from the banks, 
with whose money in the main Mozley carried on his business. In 
the first instance the bankers attempted to deny notice, but Mr. 
Justice Pearson, who tried the case, remarked,‘ It is not notice, it is 
knowledge.’ Mr. Justice Pearson, however, decided in favour of the 
bankers on other grounds. In Simmons’ case the plaintiffs’ advisers 
apparently thought that it was sufficient to prove that the same 
course of business took place between the bankers and the broker, 
which was proved in Lord Sheffield’s case to have taken place 
between the bankers and the money dealer, and Mr. Justice Keke- 
wich, and the Court of Appeal, held that it was to be inferred from 
that course of dealing, that the bankers had notice equivalent to the 
notice, or rather knowledge, proved in Lord Sheffield’s case, espe- 
cially as (see Lord Justice Bowen’s judgment, ’g1, 1 Ch., at p. 294) 
the bankers vouchsafed no explanation to rebut the inference. The 
House of Lords refused to follow this view of the case, and held 
that the case against the bankers had not been made out, and 
accordingly reversed the judgment of the Court of Appeal. Whether, 
as a matter of fact, the proof could have been carried as far as it was 
in Lord Sheffield’s case, does not affect the decision, which is (as I 
submit) not that bankers may safely take securities in pledge from 
brokers without enquiry, but, that in the particular case, there was 
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not sufficient proof to fix the bankers with notice, as there was in 
Lord Sheftield’s case. 

It is true that observations were made by the Law Lords, and 
particularly by the present Lord Chancellor, which may be taken 
to mean that what was done in Lord Sheffield’s case would not be 
done again, except in a case where the proof against the bankers was 
equally clear and cogent. It may be freely admitted that it is not 
to be desired that the rights of bankers in reference to such business, 
should be affected except when there is clear proof of notice that 
their customer is dealing with property which is not his own. On 
the other hand, it is equally undesirable that bankers should run 
away with the notion that the decision in Simmons’ case justifies 
them in deliberately shutting their eyes to patent facts which come 
before them in the course of their business. 

Simmons’ case is however interesting on another ground. Refer- 
ence has been made to a paragraph in Bowen L.J.’s judgment, as to 
the abstention of the bankers from giving explanations, to rebut the 
inference which was drawn from the course of business. Now it is 
not contended that counsel when conducting a case, should either 
call witnesses whom he does not desire to call, or question witnesses 
who are called, further than he thinks necessary. But it is quite 
another thing to hold that a judge may not and ought not to probe 
matters to the bottom in the case of witnesses who are called, and 
even insist on the production of witnesses who are not called by 
either side. The object of a trial at law or in equity is not to decide 
which of the litigants has his case most skilfully conducted, either 
in the way of proof or omission of proof, but to decide on which side 
the justice of the case lies. The witnesses are sworn to tell the truth, 
the whole truth, and nothing but the truth, and yet it is every day’s 
experience that they are only asked to tell part of the truth, and 
that witnesses who could explain everything are not called at 
all. Judges constantly remark upon this, but the remedy lies in 
their own hands. Let them question the witnesses who are called, 
and get out the whole truth, and let them insist upon the calling of 
al] persons who are in a position to give information necessary to 
enable the Court to do complete justice between the parties. If 
that were done we should have fewer apparently contradictory deci- 
sions—contradictory even in appearance—only because the whole of 
the facts are not fully brought out, to enable the Court to apply the 
proper principles of law in deciding the cases. 


Joun R. ADAMS. 


[We certainly did not mean to suggest that Simmoris’s case decided 
anything new; nor did we assume men of business to desire more 
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than to be relieved from the wrongly but plausibly supposed 
introduction of constructive notice into the law merchant.—ED. } 





In connection with the brief remarks which appeared in the 
number of this Review for October, 1892, on persons ‘ whose death is 
occasioned by one and the same cause,’ it may be interesting to see 
what the Fathers of Mahommedan law have said on the subject. The 
true doctrine, according to ‘ Sirajiyyah, is that ‘when a company «/ 
persons die, and it is not known which of them died first, they are 
considered as if they had died at the same moment, and the estate 
of each of them goes to his heirs, who are living ; and some of the de- 
ceased shall not inherit from others: this is the approved opinion.’ 
This may, therefore, be taken to be the law wherever the great 
authority of Abu Hanifa, Abu Yusuf, and Muhammed (or ‘any or 
either of them’) prevails. But the ‘ Sirajiyyah’ goes on to record 
a ‘tradition’ from Ali and Ibnu Masuud to the effect that persons 
so dying do inherit from one another, with this reservation only, 
that one of them cannot inherit from another anything which that 
other has inherited from him. The working of the ‘ approved’ doc- 
trine is, of course, simple enough, but the ‘ tradition’ sometimes leads 
to rather intricate problems, of which the following is a simplified 
example :— 

Zaid, a man possessed of property, dies by a common calamity 
with his daughter, his brother's son, and the same brother’s son’s 
son; Zaid’s surviving relations are the same daughter's son, and the 
same brother’s son’s son’s son. First, let us consider the assumed 
devolution to deceased persons. The daughter, as a‘sharer,’ will be 
held to have inherited an only daughter's share, half ; the brother's 
son, as the nearest ‘ residuary’ (in the absence of other ‘ sharers’), to 
have inherited all that remains, i.e. (in the particular case) half also. 
But, as the brother’s son is also dead, his half will be held to have 
passed on to /is ‘residuary’ (in the absence of ‘sharers’), the bro- 
ther’s son’s son, who, on the other hand, has taken no interest in the 
daughter’s half, because her own son, her nearest possible ‘residuary,’ 
is preferred to him. Finally, the living persons take as follows :— 
the daughter's son, as her nearest ‘residuary’ (in the absence of 
‘sharers’), her half; the brother's son’s son’s son, as sole ‘ residuary’ 
of the brother's son’s son (in the absence of ‘ sharers’), the other half ; 
thus the property is equally divided between the two survivors. It 
may be as well to mention that, if descent to the deceased persons 
were disallowed in accordance with the ‘approved’ opinion, the 
brother’s son’s son’s son would take the whole, for he is a ‘ residuary’ 
of Zaid, and therefore has absolute precedence of the daughter’s son, 
who is one of Zaid’s ‘ distant kindred.’ A. R. 
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Walker v. Baird,’g2, A.C. 491, raises, though it does not answer, 
a constitutional enquiry of extreme nicety which may any day be- 
come a question of pressing importance : Has the Crown, in virtue of 
its admitted right to make treaties, also the power to compel its 
subjects to obey the provisons ofa treaty ? Counsel for the appellant 
urged that an affirmative answer should be given to this question. 
The mode in which this suggestion is treated by Lord Herschell, 
as spokesman for the Judicial Committee of the Privy Council, is 
noteworthy. ‘ Whether the power contended for,’ he says, ‘ does exist 
in the case of treaties of peace, and whether if so it exists equally 
in the case of treaties akin to a treaty of peace, or whether in both 
ov either of these cases interference with private rights can be 
authorised otherwise than by the legislature, are grave questions 
upon which their lordships do not feel it necessary to express an 
opinion.’ When it is remembered that under our modern consti- 
tution the prerogatives of the Crown tend more and more to be- 
come the privileges or extra-legal powers of the Ministry, and 
that the powers of the Cabinet are in effect the powers of the 
party which has a majority in the House of Commons, it will hardly 
be doubted that sooner or later the ‘grave questions’ which their 
lordships rightly decline to answer will call for a reply. 


The decision of the House of Lords in Barnardo v. Ford,’g2, A.C. 
323, will leave on the minds of many readers a feeling of dissatis- 
faction. It leads to two results, neither of which is certain to be 
of public benefit. 

First, it sanctions appeals on matters concerned with the issue 
of the writ of /aleas corpus, and many persons will think that 
sound poliey required rather the extension than the restriction 
of the principle, which at first sight appeared to be established by 
Cox v. Hakes, 15 App. Cas. 506, namely that the Court of Appeal 
and the House of Lords would not entertain appeals against the 
issue or the refusal to issue a writ of /a+eas corpus. 

Secondly, it is at least doubtful whether the mode in which the 
Courts below were attempting to extend the operation of the writ 
was not in fact beneficial. No doubt the use of the writ as a means 
of compelling a person who has unlawfully parted with the custody 
of a child to regain that custody, or as a means of punishing him for 
having parted with it, may be termed novel; but some of the most 
admirable portions of English law have been created by judges 
who have known how to employ old forms for new purposes in 
obedience to the varying circumstances of the time, and there is at 
least some reason to fear that the House of Lords have checked an 
innovation which if unknown in one sense to the law was well 
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calculated to give effect to its spirit, and really to ensure that 
respect for personal liberty, the securing whereof is the end for 
which the writ of 4abeas corpus exists. 





‘If the mountain will not come to Mahomet, Mahomet must go 
to the mountain.’ It would be quite unjustifiable for anybody to 
say that the ratio decidendi of Read v. Bishop of Lincolu,’92, A.C. 644, 
could be epitomised in any form at all resembling that which is 
attributed to the prophet of Islam. But, in effect, Mahomet has 
gone to the mountain. It is a different question whether the 
reasons for doing so were adequate. Ever since the ill success of 
the Reverend Mr. Ridsdale in his appeal to the Privy Council, bis 
party have ‘severely let alone’ that tribunal. The process has not 
however been one of silent contempt. Now the Church's logic has 
prevailed. It has compelled the Judicial Committee to eat its own 
words, and to say that it was taking in more light. This is a 
notable victory. The reasons given in the judgment are logical and 
defensible. And we rejoice that a severe blow has been dealt to 
the superstitious notion of the absolutely binding nature of previous 
decisions which we believe was invented by Lord Campbell in the 
year 1860. Why should not more light, if forthcoming, be utilised ? 
We were almost coming to believe that there were certain powers 
of making laws outside Parliament. 

Our readers, we suspect, would not thank us for an elaborate 
criticism of the various purely ecclesiastical, though doubtless 
important, subtleties involved. We might as profitably discuss the 
Immaculate Conception. 

There was one interesting point, viz. the admissibility of books 
of history, and the like. We may in future use ‘a little lousy 
history ’ (see per Jetfreys C.J.) for information on points of ancient 
history, where such usage is material. 





The Gresham Life Assurance Society v. Styles,’92, A.C. 309, decides 
that prior to the passing of the Customs and Inland Revenue Act, 
1888 (51 & 52 Vict. c. 8), sect. 24, a company who sold annuities in 
consideration of payment either in a lump sum or by instalments 
was not chargeable with income tax on the sum paid in annuities, 
since the annuity was not paid out of profits within Income Tax 
Act, 1842, sec. 100, Sched. D, 4th Rule. 

The decision is in one sense unimportant since under the Customs 
and Inland Revenue Act, 1888, any person whe pays interest of money 
or annuities charged under Sched. D, is bound to pay income tax on 
the amount of the annuity. There is no hardship in this since the 
company or person paying deducts the amount from the sum due to 
the payee. The case however, though practically of no consequence, 
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suggests two observations. First, the construction put by the House 
of Lords upon the Income Tax Act, 1842. is not the construction which 
was put upon the Act by the Queen’s Bench Division and by the 
Court of Appeal, and if, as we must now take it, it be the right 
construction, is opposed to the whole policy of our income tax 
legislation, which consistently aims at making the tax payable in 
the first instance not by the person who receives, but by the 
person who pays interest. Secondly, the Gresham Life Assurance 
Society v. Styles will practically extend exemptions from pay- 
ment to income tax; for if the profits taxable, as the language 
of their lordships certainly suggests, are the net profits of a 
business or profession calculated on mercantile principles, then 
sums which, under the Income Tax Act, 1842, sec. 159, cannot 
escape the tax as deductions from profits may nevertheless 
escape it by being excluded from profits. The plain truth is that 
the Crown has hitherto, rightly or not, under Schedule D in effect 
taxed gross income subject only to certain limited deductions 
allowed by the Income Tax Act, whilst if the language used by 
their lordships in the Gresham case can be relied upon, it is pretty 
clear that in future the Crown will be able to tax only the net 
income of a business or profession. 





The paternal jurisdiction over infants is one of much difficulty 
and delicacy and the exercise of the discretion is not made more 
easy by the keenness with which questions of custody and religious 
education are contested by embittered parents and rival religious 
sects. The judgment of the Privy Council in Smart v. Smart (’92, 
A. C, 425) is instructive as showing how judicial policy, in obedience 
to a more enlightened public opinion, is remoulding the respective 
rights of father and mother, curtailing the father’s and giving fuller 
recognition to the mother’s, and withal doing so with a paramount 
regard to the welfare of the children themselves. For this is what most 
noticeably emerges from the controversy. Thus, sacred as are even 
the posthumous wishes of a father as to his children’s religion (Re 
Scanlan, 40 Ch. D. 200) they are not absolute, and will not be allowed 
to prevail against the best interests of the children years after his 
death (Re McGrath, ’g2, 2 Ch. 496: affirmed W. N. 1892, 169). And 
so of the custody. It belongs to the father, because the father is 
the person who can generally be best trusted to look after his chil- 
dren’s welfare. This is the foundation and the only foundation of a 
father’s rights recognised in an age like ours which dwells more on 
duties than rights, and as Lord Hobhouse said in Smart v. Smart, 
is ‘bringing both paternal and marital duty in family questions into 
greater prominence, Even the once gentlemanly vice of intoxi- 
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cation is regarded with distinct disfavour as a qualification for the 
guardianship of youth and the reverence due to it. 

Re Davy, ’92, 3 Ch. (C. A.) 38, points a similar moral. A husband 
is the natural committee of his lunatic wife, but if he abdicates by 
unkindness the duties of a husband he abdicates also the rights 
of a husband. sinitbecacaeeememniatinialiaiitinis 

‘Our rules do not permit service out of the jurisdiction of a writ, 
or notice of a writ, in respect of any tort done within the juris- 
diction.’ 

Is this statement, made by Fry L.J. in Companhia de Mocambique 
v. British South Africa Co. ’92, 2 Q. B. (C. A.) 358, 413, correct ? 

Under Rules of Ct., Ord. XI, r. 1 (c), a writ or notice of a writ may 
be served out of the jurisdiction ‘ when any relief is sought against 
any person domiciled or ordinarily resident within the jurisdiction.’ 

If X commits a tort against 4, e.g. assaults 4 within the jurisdic- 
tion, i.e. in England, X in ninety-nine cases out of a hundred is 
either domiciled or ordinarily resident in England. Unless there- 
fore a much narrower sense be given both to the word ‘relief’ 
(Hadad v. Bruce, 1892, 8 Times L. R. 409) and to the word ‘ domi- 
ciled’ (see Ex parte Cunningham, 1884, 13 Q. B. D.(C.A.) 418) than 
apparently ought to be affixed upon them, it would seem that 
even though X be out of England he can in the vast majority of 
instances be served with a writ or a notice of a writ in respect of 
the wrong done to 4. 

Here is a question for casuists. 4 insures against accidents with 
. an insupance society. It is part of the terms of the policy that for 
the ‘complete and irrecoverable loss of sight in both eyes 4 shall be 
entitled to #500,’ but that for the ‘ complete and irrecoverable loss 
of sight in one eye he shall be entitled to £250.’ A, at the time he 
effects the insurance, has already lost one eye—he is, so to speak, a 
Cyclops. Whilst insured he loses the second eye. Is he entitled to 
£500 or £250? Fraud on 4’s part is excluded. The Court of 
Appeal (Lawden v. London, §c., Assurance Co.,’92, 2 Q.B. (C.A.) 534) 
answer the question in favour of 4, and give him #500. A casuist 
might find something to say against this decision. How can a man 
lose what he has not got? How can 4, after making the insurance, 
suffer a ‘loss’ in the sight of both eyes when at the time of making 
it he had already lost the sight in one ? 





Rateliffe v. Evans, ’92, 2 Q. B. 524, C. A. is an interesting example 
of an action for what may be called innominate wilful damage to 
the plaintiff's business; in this case by a statement which, though 
not defamatory, was falsely made without just cause or excuse, and 
with intent to cause damage, namely loss of business, which in fact 
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ensued. The Court pointed out in a masterly judgment that the 
‘special damage’ which is the gist of the action in this class of cases 
is, in itself, nothing else than damage in fact. It must depend on 
the subject-matter how much detailed proof is required. Here the 
false statement was that the plaintiff had ceased to carry on his 
business. Those who put about such statements cannot call on the 
person injured by them to show specifically that in consequence of 
the report 4 and B ceased to deal with him, and X, Y, and Z7—of 
whom peradventure he never heard—did not begin. Loss of busi- 
ness in general is enough. 


Karberg’s case, 'yg2, 3 Ch. (C. A.) 1, is a decision of that eminent 
expert in Company law, Lindley L.J., and lawyers will therefore 
receive it as devout Catholics receive the dogma of infallibility : but 
it is perplexing to the legal faith. About the materiality of the 
misrepresentation of course there could be no question. Directors’ 
names are the cardinal thing in a prospectus. The difficulty is in 
connecting the company with the misrepresentation. It was con- 
tained in a prospectus issued before the company came into exis- 
tence, and in applying for shares Karberg never mentioned the 
prospectus, though he in fact relied on it. In Stewart’s case (L.R. 
1 Ch. 574, and Downes v. Ship (L. R. 3 H. L. 343) the point was 
never taken, nor was it at that time so well settled that a company 
is not bound by the pre-incorporation acts of its promoters. What 
Karlerg’s case really comes to is that a company cannot keep a 
contract for shares, if the application has been made in reliance 
on the misrepresentations of some unauthorised agent of the 
company. The Law Reports head-note contains an ungrammatical 
sentence, perhaps by the accidental dropping of some words: see 
at head of p. 2. 


Solicitor-mortgagees are prepared by this time for being disal- 
lowed their profit costs of foreclosure (Re Dowdy, 41 W.R. 49), but 
they will scan closely a decision which certainly operates very 
harshly towards them. A mortgagee is admittedly not a trustee, 
and therefore it is upon no conflict of interest and duty that this 
decision proceeds, The ground taken by the Court of Appeal is that 
the bargain between the mortgagee and the mortgagor is that the 
latter shall be entitled to redeem the property on payment of prin- 
cipal, interest, and costs, and that costs do not include profit costs. 
But why not profit costs, if such costs are reasonably necessary to 
enable the mortgagee to realise his security? as indeed they are : 
for Diogenes’ celebrated lantern quest would be a simple affair 
indeed compared with the discovery of a solicitor who would bring 
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a foreclosure action on the terms of out-of-pocket costs only. If the 
solicitor-mortgagee is not to have profit costs, surely he ought to 
have the cost price, so to speak, of his time and labour. It is not 
as if there were any possibility of overcharge, because the solicitor- 
mortgagee’s costs of a foreclosure action must always be taxed. But 
the whole rule is, in fact, a relic of the grandmotherly protection 
which Courts of Equity in early times extended, and still extend, 
to a mortgagor, as the supposed victim of an unconscionable mort- 
gagee. Lord Bramwell to his dying day doubted whether it would 
not have been better to have held people to their bargains and 
taught them by experience not to make unwise ones, rather than to 
relieve them when they had done so (Sa/¢ v. Marquis of Northampton, 
‘92, A.C. 18). In the present instance, the only result of the solicitor- 
mortgagee-profit-costs rule is to defeat its object, because the 
solicitor employs another solicitor, as he is perfectly entitled to do, 
and adds in the end to the burthen of the mortgagor. 


In cases of what Lindley L.J. well described as common law 
trade mark, the Singer Machine and Eureka Shirt distinction is now 
well recognised, but it is a distinction of some nicety, and a super- 
ficial acquaintance with it may easily lead the enterprising trader 
into difficulties, as it did in Reddaway v. Bentham Hemp Spinning Co. 
‘92, 2 Q. B.(C. A.) 639. Finding a successful article in the market 
such as ‘Reddaway’s Camel Hair Belting’ for driving machinery, 
and being naturally anxious to share in its prosperity, he may 
imagine that he has only to adopt the catchwords ‘Camel Hair 
Belting,’ with his own name prefixed, and when challenged calmly 
to reply that ‘ Camel Hair Belting’ is a kind of belting well known 
in the trade and ‘publici juris.” We must hope, at least, it was 
some mistake like this of law and not morals, which dictated the 
defendant’s conduct in the above case. Anyhow, it is well for 
enterprising traders to know that the law is more exacting than 
this. It wants to know whether, for instance, ‘Camel Hair Belting’ 
means belting made by the plaintiffs as distinguished from other 
makers, and if it does, and the enterprising trader’s belting is cal- 
culated to mislead, the Court is obliged to restrain his enterprise 
by an injunction, even though there may be no fraudulent intention 
to found damages. The equitable doctrine laid down by Lord 
Cottenham (Millington v. Fox, 3 My. & Cr. 338) that a trade mark 
being ‘ calculated’ to mislead is sufficient for an injunction, was 
overlooked by Cave J., but it is a very important one to main- 
tain, because fraud is a psychological question of fact far from easy 
of proof. It would be interesting to know how the new Chamber 
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of Arbitration would have dealt with this case. Probably it would 
have made short work of the defendant. 


Turner v. Mersey Docks § Harbour Board (The Zeta),’92, P. 285, is 
said to be under appeal. The judgment of the Court of Appeal 
could scarcely have been otherwise after that given in Reg. v. Judge 
of City of London Court,’92, 1 Q. B. 273, and the House of Lords will 
probably have to consider the whole question of the limits of the 
Admiralty jurisdiction in cases of damage to and by ships. It is to be 
hoped that the example of Fry L.J. will be followed, and that a deci- 
sion will not be arrived at without a reference to the records of the 
Admiralty Court. The information supplied by the printed reports 
is meagre, and, as we think, misleading. The records, on the other 
hand, are ample and probably conclusive. 





The two cases on covenants in restraint of trade in the 
December number of the Law Reports (Rogers v. Maddocks,C. A.’92, 
3 Ch. 346, Badische Anilin u. Soda Fabrik v. Schott, Segner & Co. ih. 
447) are profitable as examples but add nothing to the law. The 
latter decision, however, shows that under the modern conditions of 
business the old rule as to limits of space has lost its reason, and is 
no longer in force. Perhaps it is best to say that it was never 
really a rule of law, but only an empirical test of the reasonableness 
of agreements of this class. 





Lord Bacon, in his Essay on Studies, recommends a man, if his wit 
be not apt to distinguish or find differences, to study the lawyers’ 
cases. The honest layman who follows this advice will find his wits 
perceptibly brightened by studying the nice distinction in Buck v. 
Mayeu (41 W. R. 56) between a release and a covenant not to sue. 
The policy of our law so long ago as 21 Ed. IV settled that a release 
to one joint debtor operates as a discharge of the other joint debtor, 
on the ground, seemingly, that the cause of action is one and indi- 
visible. This venerable technicality having been well established, 
the judges next set them, in the manner characteristic of our law, 
to circumvent it by construing what would otherwise have been a 
release as a covenant not to sue. This principle of construction the 
Court of Appeal has now applied to joint tort feasors in the per- 
sons of a clergyman and an actress who had committed the common 
indiscretion (to give it a mild name) of getting up a copyright 
play for a charity without paying for a license. And the wisdom of 
it is obvious; for otherwise the unconscientious tort feasor would 
have had the benefit of her clerical coadjutor’s conscientiousness and 
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gone on her way rejoicing. An equally unsuccessful attempt to set 
up a release was made by the sureties of a building contractor in 
Mayor of Hull v. Harding (41 W.R. ig). The engineer's certificate 
which was to discharge them was indeed given, but it was procured 
by the fraud of the contractor. ‘ From fraud,’ we have long known, 
‘ariseth no action’; we now know from the Court of Appeal that 
neither will fraud found any release. 


X and others at the head of a crowd persistently follow 4 in a dis- 
orderly manner through the streets of a town, in order to compel 4 
to give up his occupation as agent of the Shipping Federation. X 
is, on the information of A, convicted before the magistrates of an 
offence under the Conspiracy and Protection of Property Act, 1875, 
s. 7. The alleged offence is that X ‘unlawfully, with a view to 
compel the informant 4 to abstain from doing or to do acts which 
the informant had a legal right to do or abstain from doing, wrong- 
fully and without legal authority persisiently followed the informant 
about from place to place, and followed the informant, with two or 
more other persons, in a disorderly manner, in or through High 
Street and West Sunnyside.’ The conviction is brought before the 
Q. B. D. and quashed. (T7%e Queen v. McKenzie, 'g2, 2 Q. B. 519.) 

The judges, Collins J. and Bruce J., who formed the Court, agree 
in holding that the conviction cannot be maintained, but they each 
arrive at this result on different grounds. 

Collins J. apparently holds that the information was bad in sub- 
stance. The Statute forbids the using of a certain kind of force in 
order to compel a person to abstain from doing or to do any act 
which such person has a legal right to do or abstain from doing. 
But the following of an occupation is, Collins J. argues, not one act, 
but a large number of acts ; it was, therefore, impossible for X to be 
found guilty of an offence under the section unless some special act 
were alleged and proved which X and others attempted to compel A 
to abstain from doing. 

Bruce J. apparently holds that the flaw in the information was 
little more than formal. The information speaks of acts, not of an 
act, and therefore ought to have specified what these acts were. But 
in view of the Summary Jurisdiction Act, 1879, he is inclined to 
think that ‘if this conviction had followed the words of the Act [i.e. 
of the Conspiracy and Protection of Property Act, 1875, s. 7], even 
although it did not specify the particular act which the informant 
was intended to have been prevented from doing, it would be 
sufficient.’ 

The effect of these two judgments is most unsatisfactory. The 
causes for dissatisfaction deserve explicit statement. 
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If the judgment of Collins J. be sound, then the Act can be 
evaded with ease in the very cases where its protection is most 
needed. 

Suppose, as is highly probable, that VY and his associates had in 
reality no other object than to compel 4 to cease being agent of an 
unpopular society. It would be under these circumstances impos- 
sible either to allege or prove the attempt to compel X to do or 
abstain from doing any of those specific acts which according to 
Collins J. must be alleged and proved. 

Collins J. falls, be it said with the highest respect for a very 
sound lawyer, into a confusion of ideas. An occupation may or 
may not be a series of acts in the sense in which the word ‘ act’ 
is used in the Statute, but the abstaining from doing an act, i.e. the 
ceasing to be agent of the federation, is itself ‘an act.’ 

Take the judgments of the two learned judges together and it 
becomes absolutely impossible for magistrates or prosecutors to 
know how they ought to draw an information under s. 7. The 
safest plan, in the numerous instances where intimidators attempt 
to hinder not one act but a legal course of action, would probably be 
to adopt the suggestion of Mr. Justice Bruce, and follow strictly the 
actual words of the Statute without charging any specific acts 
whatever. 





It is perhaps a rash thing to say of any judgment covering 
nearly eight pages of print that it is a faultless exposition of the 
law. But the judgment of North J. in Walter v. Steinkopff,’92, 3 
Ch. 489, seems as near perfection both in law and in literary com- 
mon sense as any deliverance of a human and therefore fallible 
judge can be. There is no copyright in published information as 
such. ‘ But there is or may be copyright in the particular forms of 
language or modes of expression by which information is conveyed, 
and not the less so because the information may be with respect to 
the current events of the day.’ If the retailer of other people's 
news cannot convey the substance of the news without ‘ conveying’ 
(as ‘the wise it call’) the form also, so much the worse for him. 
People are rather apt to forget that there is no positive, much less 
paramount, right to do all things in themselves lawful or not for- 
bidden. The right, or rather liberty, is to do them without 
infringement of our feilow-subject’s right. 

It might bea curious speculative question whether, if the doctrine 
of copyright at common law had prevailed, a strong argument 
might not have been framed for an analogous right of quasi- 
property in news or other novel information. But, as such a natural 
right would have, apparently, no limit in time, it is hard to see 
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how it could be made compatible with recent history being written 
or publicly discussed at all. Special correspondents, on the other 
hand, would be rich beyond the dreams of avarice. 


Story v. Sheard,’92, 2 Q.B. 515, determines that when a person 
does damage to highways by excessive traffic the expenses thereby 
caused of repairing the highway cannot, if the wrongdoer is dead, 
be recovered by the road authority under the Highways, &c., 1878, 
s. 23, from the personal representatives of the deceased. The deci- 
sion is plainly right. The damaging of the highway is in its nature 
a wrong, and proceedings for it are under the maxim actio personalis 
moritur cum persond, barred by the death of the wrongdoer. The 
case suggests a reflection and an enquiry. The reflection is that 
after all the answer to everyday and, so to speak, practical questions 
can in legal matters be discovered only by that nice discrimination 
between one legal conception and another (in this case between 
breach of contract and tort) which is abhorrent to that particular 
kind of dulness which arrogates the name of common sense. The 
enquiry is whether the time has not arrived for abrogating the 
authority of the well-known maxim as to the actio personalis? The 
deference paid to it far more often thwarts than promotes the ends 
of justice. 





Smith v. King,’92, 2 Q.B. 543, gives full effect to the Infants’ Relief 
Act, 1874, s. 2, and will, it may be hoped, at last impress upon the 
public the undoubted fact that an adult cannot by any means what- 
ever ratify any promise or contract made during infancy. The 
policy of the Infants’ Relief Act, 1874, is open to question; the 
drafting of the Act is infamous. But the meaning of s. 2 is plain 
enough, and we are heartily glad to see that the judges are prepared 
whilst the Act stands on the Statute book to give it its full and fair 
effect. 





Can a man steal his own goods? It is said that in one excep- 
tional case he can. But Reg. v. Villensky,’92, 2 Q. B. 597, is not 
that case. The goods of 4 are stolen by a thief, B. A resumes 
possession of them, lets an intended receiver, C, receive the goods 
on the supposition they are coming from B, and then has C arrested 
as a receiver of stolen goods. C no doubt was morally guilty of the 
crime laid to his charge; logically his guilt was an impossibility, 
for no man can receive stolen goods when they are in the possession 
and the property of their lawful owner, since in that case they are 
not stolen. 


VOL, IX. Cc 
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In re Grey's Trusts,’92, 3 Ch. 88, establishes that where a testator 
devises real estate in trust for the testator’s son for life, and after 
the death of the son, for all the son’s children in equal shares, a child 
of the son born out of lawful wedlock, but legitimated according to 
the law of the son’s domicil by the subsequent marriage of its 
parents, is a ‘child’ of such son and entitled to a share in the realty 
devised by the child's grandfather. The decision is sensible enough 
and restricts the effect of the rule to be deduced from Birtwhist/e v. 
Fardill, 7 Cl. & F. 895, within very narrow limits. Is it not however 
time that the rule itself should be abrogated by Parliamentary 
legislation? It has no genuine utility, it occasionally deprives a 
person of property to which he is morally entitled, it is entirely out 
of keeping with the general tendency of modern decisions to make 
the /ex domicilii the test both of a person’s status and of the rights 
which his status involves. It is almost ridiculous that 4 while 
legitimate for the purpose of succeeding to goods, say a million in 
the funds, and possibly to English leaseholds, should yet be held in 
effect illegitimate for the purpose of inheriting an English freehold. 


Patriotism, we know from Dr. Johnson, is the last refuge of a 
disappointed scoundrel. Public policy is the last refuge of the 
baffled advocate. This ‘argument of despair’ was used in Twdlis v. 
Jacson (92, 3 Ch. 441) to upset a building contract because it con- 
tained a stipulation that the architect arbitrator's certificate should 
be conclusive, and ‘ should not be set aside for any pretence, charge, 
suggestion, or insinuation, of fraud, collusion, or confederacy.’ No 
doubt it concerns society that fraud should not go unpunished, 
but the maintenance of contracts concerns it much more. ‘If there 
is one thing,’ said Jessel M. R. in Printing Co. vy. Sampson (19 Eq. 
464), ‘which more than another public policy requires, it is that 
men of full age and competent understanding shall have the utmost 
liberty of contracting, and that their contracts when entered into 
freely and voluntarily shall be held sacred and shall be enforced by 
courts of justice,’ and Chitty J. fully indorses the sentiment in 7u//is 
v. Jacson, which case was itself an eminent illustration of the evil of 
interfering with contracts ; for had the contract been annulled and 
the certificate set aside, it would have reopened thousands and thou- 
sands of items of account, each item a battleground, and this merely 
for the sake of some problematic or possible fraud. Such a clause, 
as Chitty J. said, ‘looks terrific to a lawyer,’ because law being 
based on distrust treats everybody as a probable knave. Business 
men do not. Hence they accept such clauses and shew their sense 
in doing so; for their optimistic estimate of men is much nearer 
the truth than the pessimistic one of law. 
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Legal maxims are often misleading, but no ‘ ignis fatuus’ in the 
shape ofa maxim hovers over a worse legal quagmire than ‘actio per- 
sonalis moritur cum person,’ not even the much vexed ‘ Volenti non 
fit injuria.’ .It has been the fate of this maxim ‘ actio personalis ’ to 
be first misunderstood, then explained away as to actions in con- 
tract, then bolstered up by statutory enactments (4 Ed. 3, c. 7: 25 
Ed. 3, st. 5, ¢. 5; 3 & 4 Will. 4, e. 42), and finally supplemented 
by a new and anomalous right of action under Lord Campbell's 
Act, until, as Lord Bacon said of a use, the meaning of the maxim 
may be best understood by saying what it does not mean. It does 
not mean, for instance, that the executor of a passenger killed by a 
railway company may not recover his testator’s doctor's bill in one 
action against the company and damages under Lord Campbell’s 
Act in another. (Daly v. Dublin W. & W. Rly. Co., L. R., Ir., 30 Q.B. 
514.) The one action,as Lord Ashbourne points out, is for damages 
to the estate of the deceased, the other for the benefit of his wife 
and children. The death of the testator destroys that portion of 
the action which is personal in its nature, viz. the right to recover 
for the personal injuries, but it leaves intact the cause of action for 
damage to the personal estate, i. e. the doctor’s bill (see Bradshaw v. 
Lancashire & Yorkshire Rly. Co., L.R. 10 C.P. 189, 190). This is 
good law no doubt, but with the typical history of this maxim 
before us can we wonder that English law is somewhat chaotic ? 


Sequestration, according to Blackstone, was first introduced by 
Sir Nicholas Bacon, but it is probably of much greater antiquity. 
Be this as it may, there were great struggles between the common 
law courts and courts of equity before the process came to be 
established, the common law courts holding that a Court of Con- 
science could only give remedy tx personam and not in rem (Bac. Abr. 
Seq.), and so warm was the contention that in Colston v. Gardiner 
(2 Ch. Cas. 4-5) the Chancellor cites a case where a common law 
Court ruled that if a man killed a sequestrator in the execution of 
such process it was no murder, the sequestrator being a trespasser. 
But what is the precise effect of the process in rem, this ‘hand of 
the Court on the property’ as Parker C.J. called it? Blackstone 
says it seems intended not so much to bring in the defendant as to 
enforce performance of the decree ; but it was used for both pur- 
poses, and apparently first to compel appearance: see the notes to 
Francklyn v. Colhoun, 3 Swanst. at pp. 297-8. In Re Hastings, Ex parte 
Brawn (61 L. J., Q. B. 654), however, the Court has held that a ces- 
tuique trust, who has got an order for payment into Court against his 
defaulting trustee and has seized under a sequestration issued to 
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enforce compliance with the order, is not a ‘ secured creditor ’ in the 
trustee’s subsequent bankruptcy ; following the analogy of a receiver 
(Re Dickinson, Ex parte Charrington, 22 Q. B. Div. 187). If the seques- 
tration issued to enforce a judgment instead of an order for payment 
into Court, the result, to judge from Levasseur v. Mason § Barry,’91, 
2 Q. B. (C. A.) 73, would be different: rather a thin distinction it 
must be confessed. 





House agents as well as house owners will be glad to have their 
relation defined by Chalbury v. Moore (61 L.J., Ch. 674), to have 
it settled, that is to say, that instructions to a house and estate 
agent to find a purchaser, and to negotiate a sale, do not amount to 
an authority to the agent to bind his principal by a contract for 
sale. The same question arose some years ago in Hamer v. Sharp 
(19 Eq. 108), and there Hall V.-C. with characteristic caution 
decided that whether the agent in such a case has authority to sell 
or not (and the learned judge thought he had not) he could not at 
all events commit his principal to the indefinite liabilities involved 
in entering into an open contract. Kekewich J.’s construction has 
the merit of attributing to people what they rea!ly do mean when 
they put their houses in the hands of a house agent to sell or let 
and tell him the lowest price they will take, that is to say they 


look upon the agent, and rightly, as a mere intermediary to bring 
them and the intending lessee or purchaser together. 


It would be dignifying too much the defendant’s conduct in 
Merryweather v. Moore ('92, 2 Ch. 518) to say that it raised a point of 
legal casuistry. An employee of an engineering firm taking a copy 
of a carefully compiled table of dimensions for engines a few days 
before leaving his service, and then communicating it toa rival firm, 
is a proceeding which can hardly commend itself to any standard of 
good faith. A pupil in a conveyancer’s or pleader’s chambers, it is 
true, may copy and use the precedents by an unwritten law of the 
profession, and e pupil who attends lectures may take down the lec- 
ture in shorthand, and use it for his own information and improve- 
ment though he may not publish it (Caird v. Sime, 12 App. Cas. 348). 
But a pupil and an employee (even though the employee is an ex- 
apprentice, as in Merryweather v. Moore) are different persons. The 
knowledge which an employee acquires in the course of his employ- 
ment, whether it is a trade secret, like James’ Powders, or a table 
of dimensions, or a list of the employer's customers and correspon- 
dents, is, where material to the business, confidential, and it is a tacit 
term of the employment contract that such confidential knowledge 
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shall not be disclosed (Tipping v. Clarke, 2 Ha. 393), ‘ the confidence,’ 
as Kekewich J. puts it, ‘ postulates an implied contract.’ 
‘Take but such trust away, untune this string, 
And mark what discord follows.’ 
In cases like Merryweather v. Moore, judges are making the law in 
a very salutary way, and in doing so insensibly raising its ethical 
standard. 


Real Property Puzz_e. Answer to question on p. 266, Vol. VIII :— 

A purchased land in fee simple and died seised of it in 1830. He 
left a half-brother, Z, and a first cousin, Y, who was his heir at law 
and a first cousin of Z. On the death of X in 1835, the descent had 
to be traced from 4 the purchaser, and consequently Z inherited. 


Another correspondent sends the following puzzle :— 

A dies, seised in fee simple of Blackacre. He leaves an only son, 
B, who has an only son C; on the death of A, Blackacre goes by 
descent to C, his grandson, and not to B, his son. 





A correspondent writes to us concerning the present regulations 
of the Inns of Court :-— 

The rule that future ‘call’ examinations will comprise the matter 
of the past two years’ lectures, exclusively as treated in lecture, bears 
hardly upon Oxford and Cambridge men who wish to devote what 
time they have to chambers. Their only alternative will be to 
endeavour to ascertain, at their own proper peril, the line each lec- 
turer may be expected to take. 

If the Council’s aim be to secure that the title ‘barrister’ shall con- 
note some knowledge of the law at any rate, a strictly-enforced 
‘minimum’ would effect it. Full lecture-rooms, on the other hand, 
hardly balance the inconvenience caused by compelling men to 
spend two years in mastering that for which as many months often 
suffice. 

[If it was the intention of the Council of Legal Education to 
make it rather difficult to be called to the Bar without two years’ 
actual study ia the Inns of Court, we are not at all prepared to say 
they were wrong. The American law schools, or the best of them, 
require even more. Oxford and Cambridge have a graver cause 
of complaint in the niggardly measure of recognition granted by 
the Inns of Court to their Law Schools. It ought to be nothing or 
much more.—ED. ] 


During the past year Maine has been well commemorated both 
at home and abroad. Mr. Murray has lately published a selection 
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from his Indian letters and speeches, with a judicious and concise 
biographical introduction by Sir Mountstuart Grant Duff, which 
will henceforth be the most authentic source of information about 
Maine's life. In Italy, where Maine’s work has been as much 
studied and honoured as anywhere, it has been spoken of in the 
north and in the south, by Prof. Vanni at Parma and by Prof. 
Zocco-Rosa at Catania. Our Sicilian colleague is fervent, as only a 
southern man can be with dignity, in his appreciation. Prof. Vanni 
is perhaps not less appreciative, but, as becomes a North Italian, in 
a more critical way. That Maine’s method is more important than 
its positive results in his own (or any one man’s) hands is now 
common ground. 





We have much pleasure in calling our readers’ attention to the 
completion of the parallel edition of the Devonshire Domesday 
undertaken some years ago by the Devonshire Association. The 
Exeter and Exchequer texts are set out on opposite pages with a 
translation, and there is a full apparatus of indexes. The pub- 
lishers are W. Brendon & Son of Plymouth. If other counties 
would follow this admirable example, we might begin to think of a 
new national edition of Domesday Book as a whole. We hope to 
return to the subject more fully in a future number. 





Some years ago we were able to give a partial account of the 
Montenegrin Code of the law of property, the work of Mr. Bogiaic, 
and in some respects the most original code of modern times. We 
now have the complete French translation published by the Ministry 
of Justice in Paris. Such cursory inspection as can be made in 
term time shows that it is full of interest. To note only one thing 
at present, Mr. BogiSic has openly dared in the matter of possession 
what Bracton nearly but not quite dared six centuries ago, and 
declares that several persons may possess the same thing simul- 
taneously and severally according to their respective limited 
interests. 


lt seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 





THE LAND SYSTEMS OF BRITISH INDIA". 


, ee work, issued at the cost and under the general instructions 

of the Government of India, is designed to be a complete 
general Hand-book of the Land Systems of British India. Whether 
three bulky volumes can find room under the designation of a 
Hand-book, whether the uninitiated reader will not lose his way in 
the labyrinth of inevitable unfamiliar details, and whether the 
official student may not prefer reference to special text-books or 
original authorities upon the particular land system with which he 
may be concerned, are questions that need not be here discussed. 
The author has spared no pains in collecting the most ample 
materials, and in endeavouring to make them digestible by those 
who may come to his work for information upon the past history 
and present state of land tenures and land revenue in every province 
of British India. He has given all the Acts, orders, and rules of 
procedure by which revenue offices are governed or guided ; he has 
examined the antecedent indigenous systems of taxation; he has 
described the early British assessments upon land, their mistakes, 
their good intentions, their frequent failures, and the gradual process 
of their improvement. If these complicated and multifarious 
experiments, and their results, can be made intelligible to any one 
not practically interested or engaged in the business of handling 
them, Mr. Baden Powell's explanations ought to reward an inde- 
fatigable enquirer by some glimpses of what Indian land revenue 
systems mean and how they act. It might have been well for some 
of us if he had been able to give more help by condensation of the 
abundant facts and by summarizing more prominently the leading 
conclusions; but broad generalizations are dangerous when the 
object is to instruct the practical administrator, and in dealing with 
such a vast and diversified country as India the inherent obstacles 
to bringing scattered systems into focus are almost insurmountable. 
To the general reader, who desires mainly to obtain a connected 
view of the whole field of Indian land tenures and land revenue, the 
first Book of the first Volume may be commended for diligent study. 
He will find some account of the constitution of each of the great 
Provincial governments, with what is called a‘ Conspectus of Legis- 
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latures,’ exhibiting the law-making machinery in each of the 
provinces that possess any such institution. Here also are given 
such general views of the subject at large as the author has been 
able to construct, before he sets out on his long and arduous journey 
through the mazy technicalities and outlandish terminology which 
have necessarily to be met and mastered in treating of the different 
provincial systems, their origin, their growth, and their actual 
condition. 

In India the greater Oriental governments which preceded ours 
have, as Mr. Baden Powell says, always, in one form or another, 
derived the bulk of their State revenues and Royal property from 
the land. The system is common to all Asia; it may indeed be 
said to be common to all despotic States in every age and country, 
from the days of Pharaoh to the days of the first French Repub- 
lic; and everywhere it has produced a perpetual contest between 
State interests and private interests in the land. The object of a 
strong and centralized government was always to get as much as 
possible of the surplus produce of agriculture, by dealing directly 
with the cultivator and breaking down intermediate rights or 
checks upon the fiscal demand. In the time of Pharaoh a great 
famine seems to have enabled Joseph to buy up all the tenant right 
of Egypt ; and at the opening of the French Revolution the abolition 
of all seignorial rights was made the ground for a very large increase 
of the land tax. In both cases a despotic government saw and 
seized its opportunity of annexing land revenue that had been 
detained by the interposition of intermediate tenures that were the 
growth of custom or had been created by law. The ideal of the 
Asiatic monarch, as it was of the French financier under the old 
régime, is still a system of revenue that permits rackrenting at dis- 
cretion ; the ideal of the Asiatic landlord is an arrangement which 
limits the fiscal demands on himself and permits him to rackrent 
the peasantry ; the ideal of the cultivators is permanent occupancy 
and a fixed rent payable directly to the State. As every one takes 
what he can, so no man pays more than can be squeezed out of him. 
The ordinary relations between landlord and tenants in an Oriental 
country are well illustrated by the New Testament parable of the 
man who planted a vineyard, and in due season sent to collect the 
fruits thereof first his servants, whom the husbandmen stoned and 
treated shamefully, and latterly his son, whom they slew. 

All these conflicting aims and interests have battled . among 
themselves, by force and fraud, for ages in India. As the middle- 
man is depressed or expelled when a government is strong and 
active, so when the governing power is weak or indolent he 
flourishes and multiplies. These almost universal tendencies are 
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well illustrated by the history of Indian tenures and taxation, 
where the alternations between feeble and forcible governments 
have been constantly recurrent. In times of disorder and misrule 
the authority to collect land revenue has been deputed or farmed to 
arbitrary officials, to local chiefs and overlords, to successful land 
grabbers, to tribal headmen, to influential usurers, to peasant com- 
munities, to villages—to anyone, in short, who could satisfy the 
treasury and undertake the business of collection. But these 
expedients were usually symptoms of decaying governmental 
strength, and the dynasty that was driven to them was sure to be 
near its overthrow. The fresh and vigorous power that supplanted 
it rarely failed to reclaim its full fiscal rights, to make war upon 
the interceptors of the revenue, to set aside the middlemen, to crush 
the proprietary titles that had grown up, and to divert, by all 
means possible, the full stream of surplus rents or taxes into its own 
exchequer. From this swaying to and fro of the struggle for rent 
or revenue, from the perpetual conflict between those who took 
when they were able, and those who kept when they could—had 
arisen, for the most part, the intricate varieties of land tenure, and 
the widely differentiated methods of collecting land revenue, which 
the English found in use in the Indian provinces, as each dropped, 
one after the other, into their hands. Proprietary right assumed 
infinitely diverse forms, like religious worship, and for much the 
same reasons; it had been moulded by centuries of political and 
social vicissitudes, by the needs and circumstances of chronic in- 
security. The administration had deeply affected the tenures ; and 
the tenures reacted, when they were strong enough, upon the 
administrative expedients devised against them; the incessant 
struggle between tax payers and tax collectors evolved different 
species of property and sportive varieties of fiscal organization. Of 
course in India, as elsewhere, wars, famines, and plagues, caused 
profound changes in the agricultural holdings ; the immigrations of 
foreign races, and the succession of foreign dynasties introduced 
new forms of tenure and new modes of taxation; and the slow 
alterations of economic conditions modified gradually the whole 
structure. The history of the operation, in each Province of India, 
of all these causes and circumstances may be gathered from Mr. 
Baden Powell's book, which is a repertory of exact information 
upon such points, and which lays out very usefully what may be 
called the process of evolution of the various forms of proprietary 
status. For example, the section on superimposition of landed 
rights’ gives an excellent tracing of the development, through suc- 
cessive stages and accidents, of the village Zemindér. And the 
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Section on Malabar tenures in Volume III (p. 151) presents, as Mr. 
Baden Powell says, ‘an unique history of land-holding custom, with 
a remarkable account of the evolutionary process whereby a set of 
petty local chiefs were transmuted into landed proprietors after a 
pattern imported from Europe.’ 

‘Lastly,’ says our author, ‘the British rule comes upon the con- 
fusion and ruin caused by centuries of such changes. Able adminis- 
trators, often actuated by the highest motives, but necessarily 
guided by the ideas which are natural to their age and antecedents, 
endeavour to settle landed rights and the revenues of the State on 
some equitable system. They perceive that the result of all that 
has gone before has been not merely to efface old tenures and sub- 
stitute new interests in their places, but rather to leave traces of 
several different rights, and to impose, as it were, layer upon 
layer of interests, each revealing itself in various degrees of 
strength and preservation.’ 

Upon this dissolute and inconsistent mass of usages and tra- 
ditional practice, upon this medley of compromise and casual 
arrangement, the British system of positive law, fixed procedure, 
and Courts of unswerving but somewhat mechanical justice, is 
brought to bear. What was an easy-going elastic rule becomes a 
steadfast principle, what was an indefinite hereditary title be- 
comes a clear-cut right; the irresistible force of regular legis- 
lative enactment breaks up and absorbs all the archaic incoherent 
institutions. An era of definitions and symmetrical classification 
inevitably sets in; the authorities try to formulate their doc- 
trines out of a chaotic jumble of irregular facts, just as the 
organizing Churches undertake to bring within distinct creeds 
the wayward beliefs and rites of a popular religion. Yet nothing 
is more difficult, as Mr. Baden Powell has shown in this book, 
than to arrest and stereotype the precise scope or meaning of the 
most familiar terms in regard to Oriental tenures. The precise 
import, in India, of the words ‘Property in Land’ has been very 
closely disputed; the question whether Land Revenue is of the 
nature of Rent or Tax, or both, is not clearly decided. The word 
Zemindir has been the theme of interminable controversy, because 
its signification constantly varied with time and place ; and one of 
the most interesting parts of this book is where the author corrects 
the ordinary, one might even say the classical, idea or picture that 
has been formed of the Village Community. In the 7Zagore lectures 
of 1874-5 the attempt was made ‘to construct the idea of the 
village community of Hindu times'’; and the lecturer identifies 
the village referred to in Manu with the ‘well-known village 
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community’ of the present day, leaping hardily over intervening 
centuries. But Mr. Baden Powell rightly observes that the first 
thing needful for understanding the subject is to throw away all 
such theories; although one of his own sections bears the rather 
speculative title of Manu’s Idea of Land Holding. However, our 
author’s conclusion that the oldest known form of village was not, 
as is usually supposed, a group of cultivators having joint or 
communistic interests, but a disconnected set of families who 
severally owned their separate boldings—is probably well founded 
and according to the weight of trustworthy evidence. Whether the 
practice of raising a State income from land was originally an 
Aryan institution, or was learned from the Dravidians, or was a 
method discovered by the light of Nature, are problems which Mr. 
Baden Powell judiciously leaves to the opinion of his readers, 
who had better not concern themselves about the matter. It is 
sufficient for us to understand that amid all this intermixture of 
antique survivals and modern growths, amid discordant theories 
and jarring customs, the British administrator has for many years 
been groping painfully in search of a broad and tolerably equitable 
basis for the distribution of the land tax among all sorts and con- 
ditions of an immense agricultural population. 

Those who read this book attentively will have no trouble 
in understanding why Sir Henry Maine said that the land in 
India is the foundation of society. They will also perceive why 
a proper adjustment of the land revenue lies at the bottom of all 
good government ; and they will realize at least one advantage of a 
system under which the State is the universal sharer in all rents, 
when they see that it gives a civilized and politic government 
supreme and vital interest in the well being of the landed and 
cultivating classes. ‘With the necessity for fairly adjusting the 
amount of revenue which each class of land has to pay, comes the 
necessity of thoroughly understanding the agricultural conditions of 
the country, the caste of the people as it affects their cultivating 
capacity, the modes of holding land, the interests each class has in 
land, and on what classes, and to what extent respectively, the 
revenue burden is to fall . . . And as the collection of the land- 
revenue, and the management of all its affairs, demand a subdi- 
‘vision of the entire country into districts and minor official charges, 
this subdivision and the hierarchy of officers which it entails, 
naturally becomes the basis of the entire administrative system 
.. . The administrators have to take a sort of paternal or “lord of 
the manor” interest in the whole range of agricultural conditions 
. » . They have to take note of the approach of famine, the state of 
the crops, the failure of rain, the occurrence of floods, locusts and 
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blight, the spread of cattle disease, of anything that may affect the 
revenue capacity of the land'.’ Under such conditions a highly 
organized and carefully superintended administration of the land 
revenue has been slowly constructed by improving and perfecting 
the native systems. The process has been going on for a hundred 
years, more particularly during the course of the present century, 
from the time when the cessation of our great wars and the begin- 
ning of a long period of internal tranquillity gave the British 
government leisure to survey its immense acquisitions and look into 
questions of domestic reform. 

Our first serious attempt at reconstruction was made, as is well 
known, in Bengal, where a large, populous, and very fertile province 
had fallen unexpectedly into the possession of a mercantile 
Company. When we took over the administration, the land was 
in the hands of great farmers of revenue, who contracted for a 
certain sum and squeezed what they could out of the ryots. The 
Governor-General, Lord Cornwallis, saw that system was ruinous, 
but he could not get rid of these contractors, many of whom 
were men of influence and even hereditary position; and his 
notion was (to use his own words) that ‘nothing could be so 
ruinous to the public interest as that the land should be retained 
as the property of Government.’ Upon this matter opinions 
have varied considerably since Cornwallis imported English land- 
lordism into India ; insomuch that there is now some inclination 
toward importing Indian ryotwaree tenures into England. The 
Governor-General made, as he thought, the best of the situa- 
tion when, in 1792, he settled in perpetuity the amount of 
revenue that each estate should pay, and created for the men 
in possession an heritable and transferable proprietary right. 
The history of this Permanent Settlement of Bengal is too well 
known for repetition; but it furnishes a good example of the 
combination between circumstantial growth and express creation 
which engendered existing proprietary tenures in India. Land- 
lordism in Bengal did not, however, altogether fulfil the expecta- 
tions of its inventors; so when, ten years or so later, the North 
Western Provinces passed by cession and conquest under British rule, 
we began those minute investigations into subordinate properties 
and occupancy tenures which continued for some fifty years, resulting 
partly in the discovery, partly in the creation, of tenant rights, limit- 
ing the Zemindar's demand for rent. First one class of tenants were 
set aside as privileged, the twelve years’ occupancy was next held to 
protect another from rackrenting, other checks and limitations on 
eviction and enhancement were introduced—until the Zemindfér 
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found himself relegated in many cases step by step backward to his 
original position of a collector of a fixed rent roll for which he had 
to account to the revenue officer, after deducting his own share as 
manager of the estate. As each settlement of a district was made 
for a term of years, it followed that at each renewal of the term the 
battle began afresh between the landlords and tenants over their 
respective rights and reciprocal obligations, encouraged by fresh 
polemics among the revenue authorities, whose theories leant some- 
times towards enfranchising the tenants, and at other times towards 
strengthening the landlords. In this manner the whole cultivable 
area of Northern India, including Oudh and the Punjab, was gradu- 
ally settled and assessed according to different interpretations of 
the Zemindaree system; while in Bombay and Madras the simpler 
procedure of assessing each field and dealing directly with the 
cultivator, was generally followed. Mr. Baden Powell conscien- 
tiously endeavours to supply a comprehensible narrative of all 
these alternations of policy and the jangling changes that were rung 
upon the successive revisions of tenures and repartitions of reve- 
nue; but each province had its separate controversies, while the 
periodic settlements fell in all over the country at different times 
under diverse circumstances, political, economical, and financial ; 
so that any orderly grouping of all these materials is exceedingly 
difficult. Section X of Vol. I does indeed purport, by its heading, 
to provide a Résumé of the Principles of Land Revenue Assess- 
ments; but the broad path which he tries to lay out for us is soon lost 
again in a jungle of details. And since three capacious volumes 
are distended by the abundant yet accurate information upon the 
multitudinous points of importance involved in these copious disqui- 
sitions, the seeker after truth by short cuts and compendious sum- 
maries will necessarily be disappointed. He may indeed find solace 
in the Conspectus of Land Systems that is given at page 374 of 
Volume I, and in the appended Table, exhibiting, very usefully, the 
whole Surveyed and Assessed area of British India, with the total 
Land Revenue and its incidence per acre and per head of popula- 
tion. 

The book is a monument of strenuous labour by a writer who has 
complete knowledge of his subject. But if the Government of India 
really required of Mr. Baden Powell a work of these large dimensions, 
it has been too exacting a task-master, for no skill or science will 
bring within the compass of a Manual, as the book is entitled, an ex- 
haustive account of all that is known about the land tenure of India, 
and of all that has been done in land revenue administration. You 
may construct a pyramid by huge blocks of solid information, but 
to the outer world it represents chiefly the superhuman energy of 
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the architect; and since revenue systems change rapidly, it may 
soon come to be regarded as an archaic building. On the other 
hand, we are bound to remember that the book is meant in the first 
place as an official guide to those whose professional duties require 
them to be thoroughly acquainted with the fiscal systems and the 
land tenures of some particular Indian province; and any such 
student who reads carefully the excellent chapters in which the pro- 
vincial system which may concern him, with its history, is separately 
described, will find the whole field of study surveyed and mapped 
out, with full exposition and able commentary upon all material 
points. The style has some of the clearness which comes out of a 
thorough mastery of difficult questions, and entangled issues are 
skilfully unravelled. Asa Digest and Text Book of the Revenue and 
Rent Laws of British India, and as an encyclopedia of exact infor- 
mation regarding the tenures of land in that vast domain, the book 
possesses high value, and will long stand as a comprehensive autho- 


rity on these very important subjects. 
A. C. LYALL. 











SPECIAL INDORSEMENT OR ORIGINATING 
SUMMONS!? 


‘ 4 MEMBER of the Bench,’ in his popular exposition of the 

scope and effect of the ‘Judges’ Reforms,’ published in the 
Times of the 10th and 11th of August, writes as follows :—‘A 
novelty is to be introduced both in Chancery and at Common Law, 
which will be appreciated by men of business. It often happens 
that a dond fide dispute arises as to the construction of a deed or 
written document. The parties interested are at variance with each 
other, but only desire a declaration as to their legal rights, without 
any other relief. The Council propose that it should be per- 
missible in such cases to obtain a declaration from the Court as to 
the construction of the instrument, without the previous formality 
of a writ. The principle of the “ originating summons,” which in a 
well-known class of cases supersedes in Chancery the necessity for 
an action or suit, is to be extended to all cases of the construction 
of any document.’ 

Accordingly the Judges resolve as follows (R. 64):—‘ The 
originating summons shall be extended to all cases of construction 
of a deed, will, or other written instrument where a declaration of 
right only, without other relief (such as possession or the like) is 
sought.’ 

These extracts give rise to some reflections. Does it o//en happen, 
it may be asked, that men of business are at variance with each 
other as to their legal rights, without desiring any other relief than 
a declaration as to them? Are academical disputes of this kind so 
common in commercial circles that a novelty must be introduced 
into the Common Law for their solution ? 

Everyone can see that men of business, as also men of leisure, 
would welcome a cheap and rapid process by which, for instance, 
it might be declared by a competent tribunal that upon the true 
construction of a certain document, 4 was entitled, as against B, to 
certain chattels, to a certain right of way, to a certain Blackacre, 
&c.; provided such declaration were followed, in common-sense 

‘fashion, by an order that B give up possession to 4 of the chattel, &c., 
declared to be his. But if, as seems to be intended, this ‘ novelty’ 
stops short of this, and having bloomed into a declaration of right, 
leaves its fruit to be gathered by some fresh process of law, will this 
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new device for regaining mercantile patronage be much appreciated 
in the City? A mortgagor or mortgagee can by this summary 
method (O. 55, r. 5 A) get possession of his property, but A is to be 
left without fruition of that to which he may be declared entitled. 

But wherein lies the ‘ novelty’ of this concession to the ‘ man of 
business’? At present if he and # are desirous of wasting time 
and money in getting a declaration of right without relief, all they 
need do is to instruct their solicitor accordingly, who will indorse 
a writ to that end (O. 25, r. 5), dispense with pleadings, set down the 
action on motion for judgment, and get the wished-for declaration. 
It would seem, therefore, that the novelty consists in this, that the 
formality of issuing an originating summons is to be substituted 
for the ‘ formalit, of issuing a writ.’ As the formalities in both 
cases are about equal, and the fees and expenses are rather larger 
in the case of an originating summons than in that of an indorsed 
writ, it is difficult to see why men of business (who do not often 
issue their own writs) should be very appreciative of this proposed 
addition to the simpler remedy they already possess. 

And why does the Resolution propose to extend this novelty to 
wills? It is curious that thousands of disputed questions on these 
documents have been brought before the Court and disposed of 
under O. 55, r- 3 (g), without a suspicion being entertained that 
jurisdiction was wanting. 

But these are trifling points compared to the really important 
question whether this and other suggested improvements in the 
Law are to be carried out by enlarging the scope of originating 
summonses, rather than by amending and extending the old simple 
and well-understood practice of ‘special indorsement.’ 

Mr. Justice Cave’s criticism upon the above Resolution is as 
follows: —‘I see no necessity for this. The ordinary writ of 
summons indorsed with a claim for a declaration of right and an 
extension of O. 14, so as to permit the claim being summarily 
dealt with, are all that is necessary.’ And he recommends and 
drafts two simple rules for carrying this view into effect. 

To make the following remarks clear, it is necessary to recall the 
history of the ‘ originating summons’ of R. S. C. 1883, O. 55. 

The makers of the early Judicature Acts (1873, 1875) had strong 
views on the subject of uniformity and simplicity of procedure. 
The R.S. C. of those dates swept away the various modes of com- 
mencing proceedings which then existed, and declared that every 
action thenceforth commenced in the High Court of Justice should 
be commenced with a ‘writ of summons’ (O. 2, r.1). Thus the 
main lines of procedure were laid upon a broad and simple basis, 
which every man could grasp, and upon this, as upon a pivot, the 
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whole body of the rules was made to turn. For the provisions as 
to parties, service, pleading, discovery, &c., are only amplifications 
of this idea, all referable to this civil proceeding, to be commenced 
by ‘ writ of summons,’ and to be called an ‘action.’ 

Then came the upheaval of 1883. When the dust and confusion 
of it subsided the profession found itself in possession of a new 
form of summary procedure, christened ‘originating summons.’ 
It was defined as being ‘a summons by which proceedings com- 
menced without writ’ (O. 71, r. 1). It was to be in a prescribed 
form, sealed and issued in a prescribed manner, and applicable to 
a certain limited class of cases in the Chancery Division. 

It was a gain to the Chancery suitor. For cost and delay are 
relative terms, and to that pitiable victim of legal vivisection a 
summary process which put a comparatively speedy end to his long 
drawn out agony was an unhoped-for blessing. 

But its introduction destroyed that uniformity of procedure which 
the lawyers of 1873-75 had taken so much pains to establish. 

Those wise men had foreseen that, in addition to the ordinary 
procedure in an action, it would be necessary to have a shorter and 
more summary process of bringing a shifty defendant to justice in 
a certain class of cases where the plaintiff's rights were clear. 

Therefore, without trenching upon the unity of their design, they 
so moulded it as to put into the hands of the profession the most 
efficient weapon that the law has ever had in its armoury. For 
without doubt the system of specially indorsed writ, followed by 
judgment under O. 14 (adapted from the C. L. Proc. Act, 1852, 
8. 25), is the cheapest and most effective mode that has yet been 
invented of putting plaintiffs in possession of their rights, and of 
baffling unscrupulous defendants, and lawyers and laymen alike are 
unanimous in its praise. ‘If I must wear a decoration of any kind,’ 
said a late Master of great experience, ‘then let it be Order 14.’ 

This blessing was not intended to be confined to the Queen’s 
Bench Division. The Chancery Division was also to have the 
benefit of it in cases of account, but with a somewhat modified 
procedure (see R. 8S. C. 1875; O. 3, r. 8; 0.15). Here then was a 
germ which with loving handling might have grown into a goodly 
tree. For, is there any substantial reason why the matters to 
which in 1883 the new practice of ‘originating summons’ was 
applied (see O. 55, rr. 3 and 54), should not have been added to 
O. 3, r. 8, and dealt with by means of a ‘specially indorsed writ,’ 
issued in the Chancery Division, with some necessary extension 
and modification of O. 15? 

But how has this new machiaery worked? It may be admitted 
that it has mitigated the intolerable burden of the old Chancery 
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procedure, but at what cost? As we have seen, an immense 
number of the rules pivoted upon the term ‘action.’ As the new 
procedure got into use, it became continually necessary for prac- 
titioners to decide whether this new process was an ‘action’ 
or not. After two years’ discussion and uncertainty on this vital 
point the C. A. decided that it was an ‘action’ (e Fawsitt, 
30 Ch. D. 231). Thereupon a much more difficult set of questions 
arose, many of which remain stumbling-blocks to this day. If it 
was an ‘action,’ did all the innumerable rules relating to ‘actions’ 
apply to this ‘action,’ or only some, and which of them? Could these 
summonses be issued out of the jurisdiction under O. 11? Did the 
rules of third party procedure apply to them? Was the service of 
the summons to be personal, as with a writ, or otherwise? And so 
on throughout the greater part of the 72 Orders. 

Then further complication arose. Many Acts of Parliament had 
provided that application might be made to the Court in a summary 
way, namely by summons, and this statutory summons came to be 
known as an ‘originating summons.’ But the new ‘originating 
summons’ and the old ‘originating summons’ are not the same 
things. They differ in form, they differ in the mode and time for 
service, they differ in the time for appealing. The one is an 
‘action,’ the other is not. Yet they both equally fit the definition 
of an ‘originating summons’ as. meaning ‘a summons by which 
proceedings are commenced without writ’ (O. 71, r.1), and as far 
only as a practitioner's common sense goes, Part V. of O. 55 is 
equally applicable to both of them. 

It is now proposed to extend this boon to the Queen’s Bench 
Division; to graft this Chancery cutting upon the old stock of 
the Common Law. How is this likely to work? Chancery prac- 
titioners, who have enfeebled their vitality and grown grey in 
pursuing phantom practice points through the dark labyrinths of 
Daniell and Seton, who have passed their lives in an atmosphere 
thick with the legal dust and fog of forgotten centuries, have 
developed a second nature, which enables them to engage in the 
solution of fruitless puzzles with patient resignation. Not so the 
robust and jocund labourers in the vineyard of the Common Law. 
These men, bred in the bracing air of Nisi Prius, fighting all their 
lives with juries and facts, rather than with judges and fictions, 
impatient of riddles which are neither amusing nor profitable, will 
distrust a procedure which nine years of use has shown to be 
honeycombed with pitfalls. 

If, however, the Resolution is to hold good, and ‘ originating sum- 
mons’ is to become a part of Common Law practice, some extension 
and modification of the rules relating to it will be necessary. It will 
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perhaps be considered desirable to devote a little attention to pro- 
viding for its mode of service, and to defining, at any rate roughly, 
the extent to which it differs from other ‘actions.’ Up to the 
present time the omniscience of the Chancery officials has saved 
that part of the legal world from much of the confusion which 
would otherwise have arisen from the silence of the Rules upon 
these points. Put there is no corresponding official providence 
to watch over the halting footsteps of the Common Law man. 

It follows, moreover, that if this Resolution be adopted the R. S.C. 
of the future will have to provide for the following modes of prac- 
tice :—(1) The existing practice of indorsed writs at Common Law 
(O. 3, r. 6, and O. 14); (2) the Chancery practice of indorsed writ 
(0. 3, r. 8, and ©. 15); (3) the Chancery practice of ‘ originating 
summons’ (O. 55, rr. 3, 5 A. 20-23); (4) the Statutory practice of 
‘originating summons’; old form, as in the Vendor and Purchaser's 
Act; new form, as in Charitable Trusts (Recovery) Act: (5) the 
Queen’s Bench Division practice of ‘originating summons, as 
shadowed forth in Res. 64. 

Now in 1873 and 1875 the most accomplished lawyers in 
England declared that unity and simplicity of procedure was the 
certain cure of cost and delay in litigation, and, having the courage 
of their opinions, they selected the Common Law model of procedure? 
as the simplest, and consigned the Chancery method to Hades. 

There is only space left to ask again if there is any substantial 
reason, not known to the rank and file of the profession, which 
makes it undesirable to hold fast to this model which was adopted 
after so much thought and which has worked so well. The prin- 
ciple of it is so elastic that there is no difficulty in adapting it to 
the wants of the time. All that is required is to perfect by amend- 
ment the simple, cheap, and effective machinery of ‘specially indorsed 
writ.’ To extend this machinery to the cases now covered by 
‘originating summons’ under O. 55, rr. 3 and 54; to all the cases 
mentioned in Resolutions 64, 65,66; and possibly to all, or some 
of those cases now dealt with by statutory ‘ originating summons.’ 
A few words added to O. 3, rr. 6 and 8, and some extension and 
modification of Orders 14 and 15, would accomplish this. 

In this way the sweet simplicity of the Common Law method 
would be upheld, the principle of the Judicature Acts vindicated, 
and the R. 8. C. of the future purged of a superfluous, imperfect, 
and irritating procedure. Tsouas Suow. 

' [As distinct from pleading. The present Statement of Claim and Defence are 


simplified forms, old Equity draftsmen might perhaps say ‘ beggarly rudiments,’ of 
the Bill and Answer of the reformed Chancery system of 1852.—Eb.]} 
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THE SURVIVAL OF ARCHAIC COMMUNITIES. 


I. Toe MAtmessury Case. 


‘er land was owned by communities before it was owned by 
individuals, is nowadays a fashionable doctrine. I am not 
going to dispute it, nor even to discuss it, for in my judgment no 
discussion of it that does not deal very thoroughly with the history 
of legal ideas is likely to do much good. I must confess, however, 
to thinking that if the terms ‘community’ and ‘ownership’ be 
precisely used,—if ownership, the creature of private law, be dis- 
tinguished from a governmental dominion conferred by public law, 
and if ownership by a community (wuziversitas, persona ficta) be 
distinguished from co-ownership (condominium, joint tenancy or 
tenancy in common),—then this doctrine is as little proved and 
as little probable as would be an assertion that the first four 
rules of arithmetic are modern when compared with the differential 
calculus. But this by the way, for my present purpose is merely 
that of raising a gentle protest against what I think the abuse of 
a certain kind of argument concerning ‘ village communities ’—the 
argument from survivals. Some quaint group of facts having been 
discovered in times that are yet recent, some group of facts which 
seems to be out of harmony with its modern surroundings, we 
are—so I venture to think—too often asked to infer without suffi- 
cient investigation that these phenomena are and must be enor- 
mously ancient, primitive, archaic, pre-historic, ‘ pre-Aryan.’ 

Of course I am not saying that there is no place in the history 
of law for inferences drawn from the present to the past. A 
historian who, when dealing with a particular age, let us say the 
eleventh century, refused to look at any documents that were not so 
old as that age, would not merely place himself under a self-denying 
ordinance of unnecessary rigour, he would often be casting away 
his most trustworthy materials. The student of Anglo-Saxon law, 
for example, who refused to look at Domesday Book, because it 
did not belong to ‘his period,’ would be guilty of pedantry and 
worse. The surest fact that we know of Anglo-Saxon land law 
is that it issued in the state of things, more or less intelligently, 
more or less fairly, chronicled by Norman clerks as having existed 
on the day when King Edward was alive and dead. But obviously 
the method which would argue from what is in one century to 
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what was in an earlier century, requires of him who employs it the 
most circumspect management. I need not expand this warning 
into a lengthy sermon; it has been given once for all in words 
that shall never be forgotten— Praetorian here! Praetorian there! 
I mind the bigging o’t.’ 

If these words should be always in the ears of every one who is 
hunting for ‘survivals,’ they should, so it seems to me, be more 
especially remembered by those who, not content with the phe- 
nomena which they can find in the open country, are looking for 
exceedingly ancient and even pre-historic remains within the walls 
of our English boroughs. Here if anywhere the danger of mis- 
taking the new for the old is an ever-besetting danger. 

To come to particulars :—When we see burgesses occupying land 
in severalty by a communal title—that is to say, occupying because 
they are burgesses and so long as they are burgesses—and when 
we see further that their occupation is subject to communal 
regulations, subject to the bye-laws made by the governing body 
of the corporation in the name of the corporation—we must not 
at once infer that this is a very ancient arrangement. In a very 
large number of instances the title by which a borough corporation 
holds its land—even land within or adjacent to the borough—is 
known to be a modern title; indeed it will I think be found that 
the borough ‘communitas’ of the thirteenth century was but 
rarely a landowner; it generally owned valuable ‘franchises,’ but 
not land. In some cases the boroughs of the later middle ages 
profited by the liberality of individual burgesses; in other cases 
they profited by the Protestant Reformation, they acquired lands 
which had belonged to monasteries and to religious or semi- 
religious gilds; in yet other cases they obtained from the king 
or some other lord the ownership of soil over which they had for 
a long time past been exercising rights of pasture. 

Now when land was thus acquired, what was to be done with it? 
Let it at a rack rent, we moderns may say, carry the proceeds to 
the account of the borough fund, and then expend them on some 
object useful to the town at large, upon paving, lighting, water- 
supply, elementary education, or the like. But this is to impose 
upon our ancestors our own notions of right and wrong, and very 
modern notions they are. If we go back but a little way we find 
that the property of the corporation is regarded as being, not indeed 
the property of the corporators, but still property which the cor- 
porators may enjoy very much as they think best. Of course the 
corporators are neither joint tenants nor tenants in common of this 
property ; they are to enjoy it because they are corporators and 
‘shares’ in the corporation (jf we may use that term) do not obey 
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the common rules of private law applicable to cases of co-owner- 
ship, though often enough ‘birth’ and ‘marriage’ are titles to 
‘freedom ’:—still they are to enjoy it. There is no other purpose 
for which it exists. No doubt the great reform of 1835 was a sadly 
needed reform; but the historian of our towns will have to point 
out that the harm that was to be remedied had been done much 
rather by the oligarchic constitution of the corporations,—in many 
cases a constitution deliberately fashioned for the purpose of 
making them the instruments or the playthings of politicians,— 
than by the prevalence of the notion that the property of the 
corporation should be enjoyed by the corporators. That notion 
was a very natural one, and we cannot blame our forefathers for 
having entertained it. The property qf the corporation was not 
(except in quite exceptional cases) ‘impressed with a trust.’ No 
one had ever laid down the rule that the only possible ‘ideal will’ 
of this persona ficta must be that of keeping a well-lit, well-paved, 
well-watched, healthy and cleanly town. And so if the borough 
had land the burgesses meant to enjoy it. If they let it they would 
divide the proceeds among them, perhaps in equal shares, perhaps 
bestowing preferential shares on their aldermen or chief burgesses. 
But they might well like to enjoy it im specie, to cut it up into 
allotments, to allow every burgess to hold an allotment so long as 
he was a burgess, paying no rent or a rent much lower than that 
which a stranger would have given :—a score of intricate variations 
on this theme might be devised. Especially if the corporation of a 
small borough acquired land hard by the houses of the corporators, 
some plan of allotting the land among the burgesses would very 
probably be adopted at some time or another. A burgess of such 
a borough would much rather have some little plot which during 
his lifetime he could call his own, than a dividend of a few shillings 
or a right to turn out beasts upon a waste. 

If I am not mistaken, we can see this in our own day. At 
Bishop’s Castle in Shropshire—so the commissioners of 1835 
reported—the burgesses had a right of common on a pasture con- 
taining from ninety to one hundred acres, called the Moat Hill or 
Burgesses’ Hill. ‘It is a right of common without stint, but being 
merely adapted for a sheep walk, it is represented to be of incon- 
siderable value*.’ Before 1880 this pasture had been turned into 
arable land, cut up into small portions held in severalty by several 
burgesses, each of them holding under a lease from the corporation 
at a rent of 5s. per acre for a term of sixty years, renewable for 
ever on a fine of £5°. How had this come about? There had 


' Municipal Corporations Report, 1835, vol. iv. p. 2598. 
* Report of 1880, p. 15, Evidence, p. 503. 
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been some dispute between the corporation and some of the bur- 
gesses. Some of the burgesses had enclosed pieces of the land, and 
then the matter was settled on the terms just mentioned. 

At West Looe the members of the corporation had turned out 
their cattle over a certain down. The corporation, having passed 
through every stage of degradation, finally became extinct. In 1828 
the commoners, without any Act of Parliament, enclosed two-thirds 
of the common, cutting that part up into seventy-three little plots 
which they let at small rents to certain members of their body, 
mostly poor fishermen of the village. ‘ Did all the inhabitants have 
these inclosures?’ ‘ Many of the inhabitants had these inclosures ; 
they were let at a yearly rent.’ ‘ But how were they chosen?’.... 
‘They settled it among themselves; they never disputed it.’ ‘ But 
some got back an equivalent [for their pasture right] by taking 
a piece which they rented, and others apparently got nothing?’ 
‘Quite so.” ‘How was that settled?’ ‘I think that it was settled 
in this way, that after paying a certain amount of money for the 
expenses and other matters, the general income was handed over 
to the overseers for the poor-rate.’ ‘The whole population had 
a certain benefit out of it?’ ‘They all had a benefit from it.’ 
Then in stepped the Duke of Cornwall with seignorial claims to this 
soil, but seemingly very willing to do what was fair by the men of 
Looe; and by means of a conveyance to trustees all was, we may 
hope, settled for the good of all'. 

Now the question that I would ask is whether it is not very 
possible and even probable that what we see the men of Bishop's 
Castle and West Looe doing in the full glare of the nineteenth 
century, has been done by the burgesses of other boroughs in 
times that we cannot call archaic or primitive or prehistoric, times 
which lie well within the limit of legal memory. 

Let us observe some few of the divers modes in which our 
burgesses have used the lands belonging to the boroughs, placing 
ourselves at the date of the great municipal reform. 

Very often of course ‘ burgesses’ or ‘freemen’ as such claim 
rights of pasture over soil of which the corporation is the owner, 
or (to speak more nicely) the tenant in fee simple. Sometimes the 
right of pasture is regarded as an appurtenance to a tenement in 
the borough. Thus in Clitheroe? the right to be a burgess was 
given by the tenure of certain burgage tenements. There were 
seventy-eight ‘free borough houses,’ ten ‘ borough houses,’ and four- 
teen ‘ borough erofts.’ ‘The free borough houses formerly conferred 
a right of common of pasture for one horse and one cow, on the 


' Municipal Corporations Report, 1880, Minutes of Evidence, 362-8. 
* Report of 1835, vol. iii. p. 1483. 
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moors or commons within the borough. These are now inclosed. 
Borough houses and borough crofts were not entitled to such horse- 
gate and cow-gate.’ 

Very often again all the ‘resident freemen’ as such have pasture 
rights. Sometimes they have to pay small sums for it, sometimes 
not. Thus at Beverley' ‘the burgesses residing within the town 
have the privilege of depasturing cattle, being their own property, 
on lands belonging to the corporation, containing about 4217 acres. 
They are allowed to depasture three cows in Westwood Pasture ; 
one horse in Hurn Pasture; three beasts in Figham Pasture, and 
six beasts in Swinemoor Pasture, from the 14th of May to the 14th 
of February. This privilege, if enjoyed to its utmost extent, would 
be worth #25 a year. Few enjoy it to that extent. Indeed the 
land would not support the cattle if all who were entitled so used 
it. Persons depasturing are subject to the payment of a small sum 
on every head of cattle depastured. This sum varies from 5s. 6d. 
to 16s. 6d. ahead.’ At Doncaster *‘ every resident freeman is entitled 
to turn two head of cattle upon a tract of land belonging to the 
corporation, containing 142 acres, called the Low Pastures, during 
the summer season. This privilege is worth, to each freeman, about 
#1 per annum. A resident freeman may let this privilege to 
another resident freeman. The freemen are also entitled to the 
aftermath in a meadow called Crimpsall Meadow, containing about 
sixty-five acres. This privilege is worth very little; the eatage is 
soon consumed, it being without stint; it does not last more than 
a week or ten days... . ‘The Neatherd looks after the cattle 
depasturing on the low pasture, being the freeman’s pasture. He 
is allowed 13s. 4d. a year, a pair of boots every year, a house and 
two acres of land rent free, of the value of about £10, and two 
cattle gates on the low pasture worth about 10s. a year each.’ 

Then at York® we find that the rights of the freemen vary from 
ward to ward. They ‘exercise a right of pasturage over several 
pieces of waste land in the neighbourhood of the city. Their rights 
in this respect vary according to the several wards in which they 
inhabit. The freemen inhabitants of ancient messuages in Bootham 
Ward are entitled to a right of pasturage for three head of cattle, 
either cows or horses, on a tract of land in the parishes of Clifton 
and Huntingdon, containing about 180 acres, subject to the payment 
of 10s, a year for every cow, and 12s. for every horse depastured ; 
the number of freemen who exercise this right is about seventy. 
The freemen occupiers of houses in Monk Ward are entitled to 


' Report of 1835, vol. iii. p. 1459. 
? Report of 1835, vol. iii. p. 1493. 
* Report of 1835, vol. iii. p. 1745. 
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depasture two heads of cattle, either horses, cows, or other beasts, 
on a tract of about 131 acres, subject to annual payment of 10s. 
for each beast; about 100 freemen generally exercise this right, 
and the number of catile depastured is generally about 150. 
Freemen occupiers of houses in Walmgate Ward are entitled to 
pasturage for one head of cattle only, i.e. one cow with a calf, 
one mare with a foal, or one gelding, on about seventy-five acres 
of land, subject to the payment of 20s. for each beast; about 100 
freemen exercise this right. The freemen inhabitants in Mickle- 
gate Ward, and certain parts of Bootham Ward, Monk Ward, 
and Walmgate Ward are entitled to pasturage for one gelding, 
or one mare with a foal, and two cows, upon several tracts of land, 
containing together 437 acres, subject to an annual payment of 
$s. for each horse, and 6s. for each cow ; about 400 head of cattle 
are usually depastured on these lands. These annual payments 
for depasturing cattle are received by the pasture masters, and by 
them applied about the necessary expenses of guarding the cattle 
and keeping the lands in order.’ 

Elsewhere we may find that not all, but only some of the bur- 
gesses, are entitled to pasture. At Lancaster’ ‘the free burgesses 
are entitled to a right of common on Lancaster Moor; but in 
practice this common is used by almost every one who has property 
adjoining it. The eighty senior burgesses are entitled to an equal 
share in the net income, arising from some ground, called Lancaster 
Marsh, the property of the corporation. Lancaster Marsh was 
formerly a stinted pasture; and by an old custom, of the com- 
mencement of which there is no record in the corporation books, 
the senior eighty resident freemen were alone entitled to the 
herbage. The Marsh was inclosed in 1796, and the rents, still 
called Marsh-grasses, are now apportioned among the freemen, 
according to the old custom. This property is exclusively under 
the management of the Bailiff of the Commons: the leases are for 
seven years, at rack rent. The rents now produce about #4 to 
each of the eighty persons, and greatly exceed the value which the 
land possessed before the inclosure.’ 

With these cases in our minds, we turn to others in which 
burgesses as such occupy land in severalty. The constitution of 
the corporation of Berwick * was democratic. There was no ‘select 
body’ ; but the whole corporation, consisting of the mayor, the four 
bailiffs and the other burgesses, assembled in guild managed the 
affairs of the corporation, made bye-laws and disposed of property 
in the same way as was generally done in other places by the 


* Report of 1835, vol. iii. p. 1597. 
? Report of 1835, vol. iii. p. 1435. 
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common council. The number of burgesses was indefinite; men 
became entitled to be burgesses (1) by birth, (2) by servitude, and 
(3) by grant from the corporation. ‘There is a large tract of land 
lying near the town, which was granted to the corporation by 
charter 2 James I. The First Portion of this land consists of 
several farms, which are demised to tenants by the mayor, bailiffs 
and burgesses, the rent being reserved to the said mayor, bailiffs 
and burgesses, or their treasurer for the time being, and collected 
by him. The rent together with the proceeds of other property 
now forms a separate fund, out of which the salaries of the officers 
and other corporate expenses, are defrayed. These farms are called 
Treasurer's Farms. The Second Portion is subdivided into several 
parcels varying in quantities from an acre and a quarter to two 
acres and a half, and in value from £1 138. od. to £9 per annum. 
These are called meadows, and at an annual meeting of the 
burgesses, called a meadow-guild, are distributed as they become 
vacant by the death or non-residence of the last occupiers (or in 
case of widows, by subsequent marriage of the last occupiers), 
among the senior resident burgesses, and widows of burgesses, who 
succeed to the rights of their husbands as to meadows and stints, 
though the charter has no provision in behalf of the widows; the 
most ancient resident burgess is entitled to choose the most valu- 
able vacant meadow, and so on in succession down to the youngest, 
till the number of vacant meadows is exhausted. The number of 
these meadows is twenty-four. The burgesses may either occupy 
these meadows themselves, or let them to tenants, reserving rents to 
themselves. In practice they are generally let. The lands forming 
the Third Portion were, up to the year 1761, open fields, upon which 
each burgess was entitled to a certain right of pasture, but at that 
period they were inclosed, and have ever since been let, in guild, as 
farms to tenants for various terms of years and are now demised by 
leases under the corporation seal, generally in farms of forty acres, 
_or thereabouts. The rent of each farm is divided into a certain 
number of equal portions, generally eleven, but in a few instances 
twenty-two. At another annual meeting, called a Stint-guild, a 
portion is allotted upon a specific farm to each resident burgess or 
burgess’s widow, or to as many of these as there are vacant portions. 
These portions are called stints, and like the meadows vary in value 
from £8 to #9 per annum. The number of these stints was in- 
creased about thirty years ago, by appropriating another portion of 
land to that purpose. The number of stints thus added is forty- 
four, making the total amount 561. The more ancient burgesses 
are in like manner entitled to a preference, as the more valuable 
stints become vacant, and the younger burgesses succeed to them, 
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as vacancies occur by the death, removal, or promotion of their 
seniors. The portions of the rents called stints are paid annually 
by the treasurer of the corporation to the burgesses who are entitled 
to them. The burgesses in guild have, by their charter, a power of 
making bye-laws for the good rule and government of the corpora- 
tion, and for preserving, governing, disposing, letting and demising 
of their lands, &c. In the exercise of this right the burgesses 
assembled in guilds make bye-laws to regulate the enjoyment of 
the meadows and stints, and have prescribed the conditions of 
husbandry under which meadows and stint lands may be broken 
up, and converted into tillage, and (in the case of meadows) the 
terms for which they may be let by the individual burgesses to 
whom they are allotted. They also decide upon the title of those 
who claim to enjoy meadows and stints, according to their bye-laws ; 
and instances occur upon their records, of forfeitures both of 
meadows and stints, either absolute or for limited periods, inflicted 
by the burgesses in guild, for infraction of bye-laws, or other gross 
misconduct. But unless there be such forfeiture, or the party 
either become non-resident or relinquish his stint or meadow by 
choosing one of more value, he may remain in the enjoyment of the 
stint or meadow which has at the first been allotted to him, for the 
term of his life. Some burgesses are permitted to enjoy one stint 
only, others two stints and others again one meadow and one 
stint.’ 

At Nottingham ' * the burgesses are entitled to a considerable right 
of pasture ... They are also entitled, if resident, to take in order 
of seniority what is called a burgess-part, that is, an allotment of 
land in the fields cr meadows at a small ground rent payable to the 
corporation, or a yearly sum in lieu of the allotment, at the dis- 
cretion of the corporation. These burgess-parts are 254 in number. 
They are unequal in value and form, in fact, a sort of “ lottery.” . . . 
The rental of the proper estates of the corporation, free from any 
specific trust, and commonly called the Chamber Estate, for the 
year 1831-2 [amounted to more than £’5000 and included a sum of 
£144 18s. 6d., being the rents of burgess parts]... The number of 
burgess parts on the Chamber Estate amounts at present to 112... 
They are either allotments of land in the fields or meadows, for 
which a small ground-rent, charged without reference to the actual 
value of the burgess part, is paid to the corporation; or a yearly 
sum in lieu of the allotment, at the discretion of the corporation. 
These allotments are not considered as freeholds; but the common 
hall exercise the right of resuming them if they think proper during 


* Report of 1835, vol. iii. pp. 1993-7. 
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the life of the burgess. Resumptions of the burgess parts have been 
frequent in late years. Instances have formerly occurred in which 
the parts were resumed without any money payment in lieu being 
made to the burgess. At present, a compensation in money is 
always given in the shape of an annual payment, which is fixed at 
rather more than the burgess could have made out of the land. 
These resumptions have taken place when the corporation were 
enabled to make more of the land than the burgesses could do, and 
have proved beneficial to the corporation estate.’ 

Now that arrangements of this kind may really be pretty modern, 
we get various hints. I will speak more especially of the case of 
Stafford’. ‘The corporation are possessed of a piece of land called 
the Coton Field, containing about 192 acres. It appears that in 
ancient times the burgesses of Stafford claimed a right of common 
over three open fields, composing the manor of Coton, called Coton 
Field, Broad Field and Kingston-hill Field; but the claim was 
disputed by the owners of the Coton manor. In 1705 the differ- 
ences between them and the corporation were arranged in the 
following manner. The corporation gave up all claim to the right 
of common over Broad Field and Kingston-hill field, and Wiiliam 
Fowler, the owner of the manor, in consideration thereof demised 
to trustees the Coton Field, for ninety-nine years, in trust, to pay 
him a yearly rent of #12, and then in trust for the mayor and 
burgesses, subject to the payment by the latter of £28 a year, for 
the support of the poor in the almshouse ... The Coton Field is 
divided into portions containing each an acre, each of which is 
allotted to a burgess. Small rents, varying from four to six 
shillings are received from the occupiers, each of whom also pays, 
on his first entrance, 5s. on a tillage acre, and 10s. on any other acre. 
The gift of these acres is vested in the mayor for the time being. 
They are by no means confined to the poorer order of burgesses. 
Each of the members of the common council [mayor, ten aldermen 
and ten capital burgesses] invariably receive an acre ; formerly they 
each held two, but of late years they have given up the one.’ 

I can not but think that had the manner in which Coton Field 
was occupied in 1835 been brought to the notice of some of our 
‘survivalists, they would have pronounced it to be an interesting 
relic of archaic times. But the archaic times of which it tells are 
in truth the archaic times of Queen Anne or some king of that 
primeval dynasty, the illustrious house of Hanover. My reason 
for thinking that it would have been attributed to a much earlier 
age is to be found in what has been written concerning the borough 
of Malmesbury, more especially in what has been written about it 
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by one to whom we all owe many thnks for his courageous and 
ingenious speculations, I mean Mr. Gomme ‘. 

The facts are in brief these*:—In Malmesbury, es in many other 
boroughs, the titles to freedom are birth and marriage; that is to 
say, 2 son or a son-in-law of a free burgess is entitled ‘to take out 
his freedom.’ On so doing he becomes one of a class known as ‘ the 
commoners.’ Before 1832 this would have given him a right to 
turn out beasts on certain unenclosed land. But in that year by 
Act of Parliament this land was enclosed, and dealt with in a 
somewhat elaborate fashion. Fifty acres of it were given to 
trustees, who were to apply the income in maintaining roads, 
fences, and the like. The rest was cut up into 280 allotments, the 
average size of which is an acre and a quarter; but though they 
vary in size their value is approximately equal, since it was arranged 
that the size of the allotments should vary inversely with their 
proximity to the town, the smaller pieces being those nearest to the 
town. When one becomes a freeman of Malmesbury one becomes 
entitled to succeed in order of seniority to one of these 280 plots ; 
until one gets a plot one receives 8. a year out of the income of the 
fifty acres held by the trustees. Now all this arrangement, primitive 
though it may seem to us, is quite new, the result of an Act of 
Parliament coeval with the Reform Act; before that Act such of 
the freemen of Malmesbury as were but ‘commoners’ had, as their 
name implies, rights of common and no more. 

But there is an older arrangement and there are other lands to 
be considered. A freeman may aspire to be a‘landholder.’ The 
landholders are a body of fifty-five (formerly there were but forty- 
eight) persons, each of whom holds a several plot ; these plots vary 
in size ; together they make up about forty acres; they are divided 
into six ‘hundreds’ ; the number of plots in the hundred varies. The 
freeman who wishes for a plot puts down his name at the bottom 
of a list; a list of applicants is kept for each hundred ; he can put 
his name on one of these lists or on several of them ; if at the same 
meeting of the corporation several persons wish to enter their 
names on the same list, then they cast lots for priority. Whena 
vacancy occurs in one of the hundreds owing to the death of a 
‘landholder,’ the applicant whose name stands highest on the list 
of that hundred gets the vacant plot, and if his name is on the list of 
a second hundred it is struck off that second list, for he is not to 
have two plots. So much as to the ‘landholders.’ Above them in 
rank stand the twenty-four ‘assistant burgesses,’ each of whom has 

1 Gomme, Village Community, p. 187. ; 
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an acre in addition to his ‘landholder’s part’ and his ‘commoner’s 
part.’ Vacancies in this body of twenty-four assistant burgesses 
are filled from among the ‘landholders’ by co-optation’; ‘in 
practice they are self-elected, though it is said that the aldermen 
and capital burgesses have a right to interfere. Then above the 
twenty-four stand the twelve ‘capital burgesses,’ who are elected 
by co-optation. On becoming a capital burgess one gives up one’s 
‘assistant burgess’s part’ and one’s ‘landholder’s part,’ but one 
retains the ‘commoner’s part’ and becomes entitled to a ‘ burgess’s 
part.’ These ‘ burgess’s parts’ vary in size from five to sixteen 
acres. There are but twelve of these, and as there are thirteen 
capital burgesses, including the aldermen, the junior capital 
burgess for the time being has to do without a part, and instead 
thereof receives a small sum of money ; but when another vacancy 
oceurs he takes the vacant part. This he keeps, be it large or 
small, though other vacancies subsequently occur, but it is said 
that in the past there might be a general shifting of parts among 
the capital burgesses when one of the plots fell vacant. Then every 
year the capital burgesses elect an alderman (generally the alder- 
manship goes in rotation among them in order of seniority), and the 
alderman for the time being, in addition to his ‘ burgess’s part, 
enjoys a plot of five acres, known as ‘the alderman’s kitchen’; out 
of the profits of it he is expected to provide a feast. The cor- 
poration also holds thirty-nine small leasehold properties, which 
are said to be vested in the capital burgesses and alderman; they 
are let at quit rents, at about £1 each, upon premiums which are 
paid to the alderman and capital burgesses. The various allot- 
ments lie together without fences or ditches between them ; each 
man grows what he pleases, ‘wheat and potatoes and beans, and 
all sorts of things.’ ‘Very like a parish ailotment?’ ‘ Yes, 
something of everything.’ 

Very curious all this is, but I do not think that we have any 
warrant for supposing that any part of this elaborate system of 
allotment is of very great antiquity. When Domesday Book was 
made the burgesses of Malmesbury, as was often the case, were 
divided between the king and other lords, but most of them held 
of the king*. Then John granted the borough in fee farm to the 
Abbot of Malmesbury *, and the abbey thenceforth drew a consider- 


* On pp. 74, 75 in their Report the Commissioners make two inconsistent state- 
ments about this. In one place they speak as though the assistant burgesses were 
a self-elected body, in another they speak as though the landholders became assistant 
burgesses in order of seniority. It is clear, however, from the evidence that the 
former statement is the more correct ; see Questions, 5396-5400, 6286-6300, 6495- 
6500. 

? D. B. i. 64 b. * Rot. Cart. i. 213. 
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able revenue of burgage rents’. In the thirteenth century the 
burgesses of Malmesbury of the Merchant Gild held the heath 
known as ‘ Portmaneshethe,’ and granted part of it to the abbot *, 
but that they held any arable land by any communal title we do 
not know. With magnificent impudence they forged a charter 
whereby King Aithelstan, in consideration of their services against 
the Danes, granted them five hides of heath near his vill of Norton, 
by the counsel of Master Wolsinus his Chancellor and Odo his 
Treasurer *. To make free with Athelstan’s name was becoming 
fashionable in the boroughs: had not the men of Beverley, of 
Axbridge, of Barnstaple, charters from the same illustrious 
monarch*? Of this charter the men of Malmesbury procured a 
confirmation from Richard II, and another from Henry IV*. It is 
amazing that the king’s chancery should have been deceived by 
this extravagantly clumsy imposture. Other royal charters, so far 
as I can learn, they had none until they obtained an elaborate 
instrument from Charles I and another from William III*. I am 
not disputing their title to the heath. Very probably they did but 
forge in support of ancient usage and prescriptive right. But as to 
the system of arable allotments we may well doubt whether any 
part of it belongs to the middle ages. In Charles I's day there was, 
and ‘from time immemorial’ had been, a class of burgesses known 
as ‘the landholders. In William LII’s day the aldermen and 
capital burgesses were, and ‘for time immemorial’ had been, hold- 
ing certain tenements apart froin the lands held by the burgesses, 
and to confirm their title a second corporation, to be called ‘ The 
Alderman and Capital Burgesses, was erected by the side of the 
old corporation, known as ‘ The Alderman and Burgesses,’ and was 
provided with a seal of its own. But we know what ‘ from time 
immemorial’ means in such a context. Why should not what 
happened in 1832 have happened more than once in earlier 
centuries? The burgesses have been using land as pasture ground, 
and somehow or another, by ancient or modern title, by purchase 
or prescription, the corporation which they form has become—or 
at all events they think that it has become—the owner of the 
ground. They enclose part of it and invent a scheme (even in 
1832 such schemes could be invented) for providing alderman, 
capital burgesses, assistant burgesses, ordinary burgesses, with cul- 


? Registr. Malmesb. i. 117. ? Registr. Malmesb. ii. 150-5. 

* Kemble, Cod. Dipl. No. 1128 (vol. 5, p. 251). 

* For Beverley see Municipal Corporations Report of 1835, p. 1453; for Axbridge, 
ibid. 1091 ; for Barnstaple, Hallam, Middle Ages (ed. 1837), vol. iii. p. 46. 

* Charter Roll, 12 Henry IV (2 July’, memb. 1. 

* Patent Roll, 11 Car. I (24 July) part 30; Patent Roll, 8 Will. III (14 Nov.) 
part r. 
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tivable allotments. My own belief is that were the pressure of the 
Municipal Corporations Act removed, and had our borough cor- 
porations nowadays as few members as they had sixty years ago, 
such schemes would be very fashionable at the present moment, 
and were I a burgess, and were the choice given to me of receiving 
my ‘dividend’ in the form of money, or in the form of pasture 
rights, or in the form of a small ‘severalty,’ I for my part should 
choose a several close. And then if there were not enough land to 
provide for all the burgesses without reducing each plot to an 
unprofitably small size, recourse would be had to some plan of 
rotation, or perhaps to the ‘archaic’ drawing of lots. 

Then to my eyes the scheme that came down into modern times 
at Malmesbury does not look very ancient; it speaks to us of the 
last of the middle ages or of the Tudor time, for it speaks to us 
of an elaborately differentiated corporation, a constitution in which 
class rises above class, a tripartite or quadripartite corporation. 
Now I think that those who have made a study of our boroughs 
will bear me out if I say that this will hardly be as old as the 
thirteenth century. In that age many boroughs have as their 
governing body (under the mayor or the bailiffs) a body of twelve 
‘law-men,’ twelve ‘capital port-men,’ twelve ‘chief burgesses,’ or 
the like. Such a body as this may in some cases be very ancient, 
though in others we can actually see its birth ; but the appearance 
of a second and subordinate class of ruling burgesses is charac- 
teristic of a later time. Some boroughs, even great and opulent 
boroughs, never get beyond the first stage in the evolution of a 
governing body; to the end they have but a mayor and twelve 
aldermen. Most boroughs go further than this; below the twelve 
they develop a twenty-four (other numbers are sometimes found, 
but this duodecimal system is very common); below the twelve 
or twenty-four aldermen will appear the twenty-four or forty- 
eight common councillors, or perhaps there will be twelve capital 
burgesses and twenty-four assistant burgesses, or again these bodies 
will be known simply as ‘The Twelve’ and ‘The Twenty-Four,’ or 
‘The Twenty-Four’ and ‘The Forty-Eight’.’ Occasionally, though 
this is much rarer, there are three classes: thus at Derby, nine 
aldermen, fourteen brethren, fourteen capital burgesses; at Lan- 
easter seven aldermen, twelve capital burgesses, twelve common 
councillors; at York twelve aldermen, a body called the Twenty 
Four, and seventy-two common councilmen; at Bury (to take a 
smaller town) six assistants, twelve capital burgesses, twenty-four 


' Thus at Beccles the Twelve and the Twenty-Four ; at Salisbury the Twenty- 
Four and the Forty-Eight. 
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burgesses of the common council. Now on the whole we may 
safely say that the more complex the ruling body, the later is its 
constitution—later that is according to the normal order of events. 
Judged by this standard the constitution of Malmesbury, with its 
alderman, capital burgesses, assistant burgesses, landowners and 
commoners, is a modern constitution, and those who regard it as 
of great antiquity should admit that the burden of the proof lies 
upon them. There is nothing in the charters of Richard II and 
Henry IV, nothing in that wondrous document the forged charter 
of Athelstan, to prove or even to suggest that it existed in the 
fourteenth century. When asked to call it or any part or trait 
of it prehistoric, I feel as if I were being told that Henry VII's 
chapel at Westminster was the work of ‘ neo-lithic man’.’ 

I am not contending that we must read this Malmesbury in- 
scription as A[iken] D[rum’s] L{ang] L{adle], but certainly there 
seems to me to be an almost infinite number of modes in which 
it may be deciphered without our being compelled to refer it to 
the age of Agricola. There are many reasons why the Monkbarns 
who is digging in an English borough should be careful to have 
an Edie by his side, or, still better, be his own Edie. In the first 
place, as I have been trying to explain, arrangements which may 
look to us very quaint—quaint because the number of land-owning 
boroughs will not be very large—can in quite modern times be 
the natural outcome of the fact that the borough owns land while 
the burgesses for the time being are entitled to get profit or enjoy- 
ment out of that land. In the second place, our English boroughs 
have been exercising for a long time past not merely a considerable 
power of regulating by express by-laws the use of their pro- 
prietary rights, but also (and here lies the snare fer the archaeologist) 
a large and indefinite power of declaring their own customs, of 
making the old look new and the new look old, of ascribing to 
time immemorial—even to the reign of King Aithelstan or, for the 
matter of that, King Arthur—arrangements which have existed for 
but eighty years or less. In the third place, whatever may be the 
case in a court of law, in a court of history the borough that would 

' Mr. Gomme supposes (pp. 197-8) that the 280 commoners and the 24 assistant 
burgesses are relatively modern, so that ‘we have left as representatives of the 
archaic tribal constitution of Malmesbury the forty-eights and the thirteen.’ I can- 
not myself see any proof or probability that the forty-eight ‘landowners’ are older 
than the twenty-four ‘assistant burgesses’; nor can I follow Mr. Gomme in his 
argument that the commoners are a new class, a class that has come into existence 
since 1685, for it seems to flatly contradict the evidence that he has himself adduced 
on p. 188 Nor can I follow him in treating as ‘archaic’ a certain rhyming 
formula about Athelstan, which the burgesses are said to repeat when the plots of 
land are transferred, for even if we consent to call Athelstan ‘archaic’ we can 
hardly do the same for an English verse that rhymes. The one trait of the 


Malmesbury constitution that seems to me very rare is the division of the burgesses 
into six ‘ hundreds,’ 
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trace back its ownership of land even into the thirteenth century, 
should, so I think, be called upon to prove its assertion. This I say 
because in very many instances we know that a borough's title to 
its land is not so old as that century, and because in the voluminous 
records which bear on the manner in which land was owned in that 
century, we can, if I am not much mistaken, read but very little 
of land being owned by burghal communitates. Lastly, when we 
are speaking of the boroughs a leap from any century later than 
the thirteenth to any much earlier age is the most hazardous of 
all leaps, for the time which is thus skipped is, or at all events 
seems to me, the time when Englishmen are gradually and painfully, 
under the teaching of canonists and civilians, not without many a 
slip and blunder, learning to frame and use a new idea, that of the 
universitas, the persona jicta, learning (even Bracton could hardly do 
this) to distinguish between res civi/atis and res omnium civium— 
a grand intellectual achievement comparable to the discovery of the 
differential calculus. I am not saying that until that achievement 
had been performed an ownership of land that might in some sort 
be called a communal ownership was impossible (far from it), but 
I do say that inferences drawn from an age when the borough 
‘community’ is a definite person, quite distinct from the mass of 
men who are the burgesses for time being, to an age when this 
distinction was hardly, if at all, perceived, are perilous inferences’. 


F. W. MAITLAND. 


[A priort there may be at least three possible explanations of 
an apparently archaic institution: I do not know that, before 
examination of the evidence in a given case, one is more plausible 
than another :—1. Swurviva/—the institution is really ancient and 
continuous. 2. Jmitation—it was more or less consciously framed, 
within historic or recent times, on an ancient pattern. 3. Parallelism 
—like conditions have independently given rise to like results. 
The evidence may often put a tempting survival clean out of court, 
as in Mr. Maitland’s case. Between imitation and parallelism the 
decision may be difficult or almost impossible. Imitations are 
some evidence, though not the best, of the pattern imitated. When 
alleged survivals break down, as I am apt to think they will in 
many cases, we have to see what antiquaries can make of imitation 
as a secondary armament.—ED. | 


* Teannot follow Mr. Gomme in his account of the Chippenham ease ; for one 
thing because he refers (p. 180) to Chippenham in Wiltshire a passage in the 
Hundred Rolls (ii. 506) that belongs to the less known Chippenham in Cambridge- 
shire. This triumph over space seems to me hardly bolder than some of his 
triumphs over time. 











THE UNITED STATES CIRCUIT COURTS OF APPEALS. 


HE Act of Congress of March 3rd, 1891, establishing Cireuit 
Courts of Appeals for the United States, which went into 
effect, by the organization of the courts, in June of last year, is the 
most important statute affecting the relative jurisdiction of the 
federal courts that has been passed since the original Judiciary Act 
of 1789. The new Act must, from its very nature, have a most 
important effect upon the administration of justice in the federal 
courts, and, it is feared by some, may have a serious political effect, 
by tending to draw to the federal jurisdiction many cases which 
otherwise would remain in the state courts, and by bringing nearer 
to the people a federal court of, in many cases, final resort, to 
magnify the Union and its courts at the expense of the State and 
her tribunals. 

With the possible political effect of this Act this article has 
nothing to do, its object is simply to explain the Act itself, and to 
point out some of the more marked changes which it has brought 
about in the appellate system of the courts of the United States. 

To understand the changes brought about by the Act, it will be 
necessary to take a short review of the organization of the federal 
courts, and to have before us their jurisdiction as exercised just 
prior to the passage of the Act. 

The Constitution of the United States provides as follows, in the 
article from which the United States derive their judicial power 


(Article III) :— 


‘The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior. courts as the Congress ma 
from time to time ordain and establish . . . The judicial power shall 
extend to all cases in law and equity arising under this constitution, 
the laws of the United States, and treaties made, or which shall be 
made, under their authority; to all cases affecting ambassadors, 
other public ministers and consuls; to all cases of admiralty and 
maritime jurisdiction ; to controversies to which the United States 
shall be a party; to controversies between two or more states ; 
between a state and citizens of another state; between citizens of 
different states ; between citizens of the same state claiming lands 
under ts of different states, and between a state, or the citizens 
thereof and foreign states, citizens or subjects. In all cases affect- 
ing ambassadors, other public ministers and consuls, and those 
in which a state shall be a party, the Supreme Court shai! have 
original jurisdiction. In all the other cases before mentioned, the 
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Supreme Court shall have appellate jurisdiction both as to law and 
fact, with such exceptions, and under such regulations, as the Con- 
gress shall make.’ 


In pursuance of the power given to establish inferior courts, 
Congress, by Act of September 24, 1789, commonly called the 
Judiciary Act, divided the United States for the purposes of 
judicial administration into districts, no district embracing more 
than one state. These districts have been added to from time to 
time upon the admission of new states to the Union, and their 
number has been further increased by the subdivision of original 
districts, when rendered desirable by the increase of business therein 
or by the geographical extent or peculiarities of states in which 
districts were to be erected; thus, New York now contains 
three districts, Pennsylvania two, Alabama three. In each of these 
districts was established a District Court with one judge, whose 
jurisdiction, conferred by legislation extending from 1789 to 1887, 
may be summarised as follows:—Cases of crime, less than capital, 
against the United States ; piracy, penalties and forfeitures ; actions 
at common law brought by the United States or an officer thereof 
authorized to sue ; suits in equity to enforce the lien of the United 
States for internal revenue taxes ; penalties and damages for frauds 
against the United States incurred in connection with claims for 
debts due by or to the United States; cases arising under the postal 
laws; admiralty; seizures on land; prize cases; suits on deben- 
tures for draw-back of duties; cases arising under what is known 
as the ‘ Civil Rights ’ legislation, that is, the numerous Acts passed, 
shortly after the close of the civil war, to prohibit distinctions based 
solely upon difference of race; proceedings by quo warranto to 
remove from office (with certain limitations) persons holding office 
contrary to the provisions of the fourteenth amendment ; suits by 
or against national banks'; actions by aliens for torts only in 
violation of the law of nations or a treaty of the United States ; 
suits against consuls or vice-consuls ; bankruptcy. 

The same Act, 1789, divided the United States into circuits, the 
number and extent of which have been varied from time to time 
by Congress, established Circuit Courts and provided for the allot- 
ment of a Justice of the Supreme Court to each circuit, who, with 
the judge of each district, constituted the Cireuit Court for that 
district. The present number of circuits is nine. The circuits 
differ widely in the amount of territory and number of districts 

* By Act of July 12, 1882, ch. 290, § 4, the right of the national banks to sue 
or be sued in the federal courts, irrespective of the subject of action or the citizen- 


ship of the opposing party, was taken away, and they are now deemed citizens of 
the states wherein they are located, and may sue and be sued as such citizens, 
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embraced within their respective boundaries. By the original Act, 
as we have just seen, the justice of the Supreme Court, assigned to 
the circuit, was the circuit judge, but by the Act of April 10, 1869, 
it was provided that there should be appointed in each circuit a 
circuit judge, who should have the same power and jurisdiction 
therein as the Justice of the Supreme Court assigned to the circuit ; 
and, by the same Act, the Justices of the Supreme Court were 
required to attend at least one term of the Circuit Court of each dis- 
trict within their respective circuits during each period of two 
years. The Circuit Court was, by various statutes, given original 
jurisdiction in all suits of a civil nature, at law or in equity, where 
the federal jurisdiction depended on the citizenship of the parties 
and the amount in dispute exceeded, exclusive of costs, the sum of 
five hundred dollars (this limit was increased by the Act of March 
3, 1887, to two thousand dollars); in patent and copyright cases, 
national bank cases, civil rights cases, and in certain revenue, 
criminal and quasi-criminal cases specified by statutes. Besides its 
original jurisdiction, the Circuit Court had, prior to the Act of 1891, 
jurisdiction on appeal from decrees of the district court in equity 
and in admiralty, except prize cases, where the matter in dispute 
exceeded fifty dollars, and, in error, of all judgments of said court of 
like amount. The Circuit Court could be held by the circuit 
justice, or by the circuit judge or by the district judge sitting alone, 
or by any two of said judges sitting together. The district judge 
was not allowed, however, to vote in any case of error or appeal in 
a case which he had decided, except when sitting alone on appeal 
by consent of the parties, but he might assign the reasons which 
had governed him in rendering his decision. 

From the courts mentioned, appeals lay te the Supreme Court 
and writs of error might issue from that court to them in the follow- 
ing cases; in all cases of final civil judgments and decrees of a 
Circuit Court, where the matter in dispute exceeded five thousand 
dollars ; in cases where the judges of the court below certified that 
there was a difference of opinion between them as to any question 
which arose at the trial or hearing; in prize cases in which the 
amount in dispute exceeded two thousand dollars, and, without 
reference to the amount involved, when the district judge certified 
that the adjudication involved a question of general importance ; 
and in the following cases, without reference to the amount in dis- 
pute—patent and copyright cases, revenue cases, actions against any 
officer of the revenue service for any act done by him in the 
performance of his duty, or for the recovery of money exacted by 
or paid to him, and by him paid into the Treasury, and ‘civil rights’ 
cases. In addition, the Supreme Court was required to exercise 
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appellate jurisdiction in cases from the courts of the district of 
Columbia, the territorial courts, established by Acts of Congress, and 
the Court of Claims, and also from the state courts under the pro- 
visions of section 709 of the revised statutes, viz. :— 


‘A final judgment or decree in any suit in the highest court of a 
state, in which a decision in the suit could be had, where is drawn 
in question the validity of a treaty or statute of, or an authority 
exercised under, the United States, and the decision is against their 
validity; or where is drawn in question the validity of a statute of, 
or an authority exercised under any state, on the ground of their 
being repugnant to the constitution, treaties or laws of the United 
States, and the decision is in favour of their validity; or where any 
title, right, privilege or immunity is claimed under the constitution, 
or any treaty or statute of, or commission held or authority exer- 
cised under, the United States, and the decision is against the title, 
right, privilege or immunity specially set up or claimed by either 
party, under such constitution, treaty, statute, commission or autho- 
rity, may be re-examined and reversed or affirmed in the Supreme 
Court upon a writ of error.’ 


It will thus be seen that the United States started with a very 
modest judicial force and with very simple judicial machinery, but 
yet with a system which admitted of an indefinite multiplication of 
inferior courts. The multiplication took place as the Union widened 
in extent and grew in prosperity. New districts had to be created 
upon the accession of new states to the Union, and other districts 
were made by the division, when deemed expedient, of older ones ; 
and from the courts of all these districts could go and did go 
appeals and cases in error to the Supreme Court. Into that court 
were poured cases from the Circuit Courts of nine circuits, from the 
District Courts of about sixty districts, from the Territorial Courts, 
from the courts of the district of Columbia, and from the Court of 
Claims, besides the less numerous appeals and proceedings in error 
which might come from the courts of any state in the Union should 
a federal question be involved. It is no wonder then, that, after a 
time the Superior Court failed to keep abreast of the flood of busi- - 
ness which, with ever increasing volume, swept in upon it, and 
that a condition arose in which a defendant had only to carry his 
case to the Supreme Court to be assured of a respite of years before 
his case could be even heard, while to the plaintiff, successful in the 
lower court, the removal of his cause to the highest tribunal in the 
land meant a heart-sickening postponement of the time when he 
might reap the fruits of his victory, and, sometimes, ruin through 
delay. The court having once got into arrears, the arrears increased. 
As appears by a report to the American Bar Association, presented 
in 1882, the unargued cases on the docket at the opening of the 
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term, which in 1870, for the first time in the history of the court, 
reached the number of 600, had increased in 1882 to 1202; the 
annual accession of cases, taking the eight years prior to 1882 as 
the basis of calculation, was about 425, and the average number of 
cases disposed of in each year about 360. An appalling exhibit 
indeed! The Supreme Court had struggled against such a consum- 
mation: counsel had been limited in the time allowed them for 
argument, judges had been withdrawn from circuit duty almost 
altogether, so that the court had been able to dispose of 360 cases 
a year, as against about 200, the largest number ever disposed of in 
one year prior to 1868. Yet, notwithstanding ‘all this increased 
labour and corresponding result, the docket of the court was so full 
that it would have required more than three years to clear it, even 
if no new cases had been placed upon it. This state of affairs was 
intolerable. It was equivalent to a denial of justice and was, in 
effect, an encouragement to rascality, for just so soon as the delays 
in the administration of justice become so great that a man finds it 
to his pecuniary advantage to submit to extortion rather than to 
enforce his just claim, just so soon will the class of dishonest 
debtors take advantage of that fact, and so find a ready means of 
escaping the payment of just debts by the payment of but a small 
portion thereof, and theft and fraud, under the name of compromise, 
take the place of exaction of right by legal means, to the great 
moral detriment of the community. This unfortunate and distress- 
ing condition of the business of the Supreme Court was all the 
more trying in view of the fact that in the state Supreme Courts, 
cases were reached and disposed of with reasonable promptness. 
The evil and its serious character being fully recognised, the Bar 
and Congress set to work to find a remedy, and for several years 
no subject was more talked about in the numerous gatherings of 
lawyers which took place at various local centres throughout the 
land, than the ‘ relief of the Supreme Court,’ while bills were intro- 
duced into Congress and committees of that body appointed, before 
which delegations from the legal profession in different parts of the 
country appeared with projects all looking to the same end. Plan 
after plan was proposed, plans proceeding upon one line, plans pro- 
ceeding upon another. One plan was simply to limit appeals to 
cases involving very large sums of money or very great interests ; 
another to increase the number of the justices of the Supreme 
Court and allow them to sit as separate courts of appeals, coming 
together to hear causes in which the sum involved was more than 
100,000 dollars, causes transferred by either of the Courts of Appeal 
and causes which had been brought up from the state courts; 
another to divide the court into three divisions, without increasing 
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the number of the judges, to assign to each division jurisdiction of 
certain specified subjects, but to require the whole court to sit 
together in cases involving the construction of the Constitution or 
a treaty, and in all cases from a state Supreme Court; another to 
establish a court of appeals whose decision should be final in ordi- 
nary cases in which not more than 20,000 dollars were in dispute, 
but subject to review by the Supreme Court in cases involving 
more than that sum, or the construction of the Constitution or a 
treaty. Other plans, besides these and the one eventually adopted, 
were proposed and discussed with greater or less warmth. Consti- 
tutional as well as practical objections were raised against one after 
another, but as this article is not intended as a constitutional 
treatise or even, except in a very limited sense, as a history of the 
adoption of the Act of 1891, they will not be here considered. It 
may, however, be well to note that after a very full discussion of 
the subject in ail its bearings, it was generally conceded that no 
measure of relief would be satisfactory, to either the bar or the 
country, which accomplished its purpose either by annexing a high 
pecuniary qualification to the right of appeal, so as to make the 
Supreme Court almost impossible of access except by the very rich, 
or by dividing the court into branches, with the effect of destroying 
the popular reverence in which the ‘ oxe Supreme Court’ was held, 
and so acquiring a gain of expedition in judicial administration by 
incurring the reproach of interpreting the words of the Constitu- 
tion in a sense in which it was clear its framers never used them, 
and in which the states who adopted that instrument did not 
understand them, and, thus, working a political harm, none the less 
real because possibly based on a sentiment. 

With all the plans, bills, memorials and reports before it, Con- 
gress proceeded with great deliberation, that is, if deliberation is 
to be inferred from delay, and it was thought by many that as at no 
time, up to December, 1889, both branches of the Legislature and 
the President were in political accord, that fact had something to do 
with the delay in the passage of an Act, neither party being willing 
to throw into the hands of its adversary the patronage involved in 
the appointment of new judges, marshalls, clerks, and other officers, 
in case an increase of judicial force should be found necessary, and 
every day the conviction grew stronger that such an increase was 
unavoidable. However, the Fifty-first Congress was Republican 
in both branches, and the President was a Republican, and, partisan 
considerations no longer conflicting with more statesmanlike 
reasons, a bill was passed which, on the 3rd of March, 1891, was 
signed by the President. 

The provisions of the Act, so far as they affect the subject of 





Jan. 1893.) The United States Circuit Courts of Appeals. 57 


this paper, are as follows:—The President is required to appoint, 
in each circuit, an additional circuit judge; in each circuit is 
erected a court to be known as the Circuit Court of Appeals, to be 
composed of three judges, of whom two shall constitute a quorum ; 
the Chief or other Justice of the Supreme Court, allotted to the 
circuit, and the two circuit judges primarily constitute the Court, 
but, in the absence of any or all of them, their places may be filled 
by judges of district courts within the circuit, subject to the pro- 
vision that no justice or judge before whom a case or question has 
been tried or heard in a District or Circuit Court shall sit upon the 
hearing of the appeal taken from the decision in that case. The 
nine Circuit Courts of Appeals are located as follows :— 

In the first circuit at Boston ; 

In the second circuit at New York ; 

In the third circuit at Philadelphia ; 

In the fourth circuit at Richmond ; 

In the fifth cireuit at New Orleans ; 

In the sixth circuit at Cincinnati; 

In the seventh circuit at Chicago ; 

In the eighth circuit at Saint Louis; 

In the ninth circuit at San Francisco. 
In each of these places the Court is required to hold, at least, one 
term annually, but it may also sit in other places within the 
circuit ; the appellate power of the Circuit Courts is entirely 
abolished, and direct appeals may be taken from the District and 
Cireuit Courts to the Supreme Court in all cases in which the 
jurisdiction of the lower court is in issue (in which case the ques- 
tion of jurisdiction alone is to be certified to the Supreme Court) ; 
from final sentences and decrees in prize causes; in cases of con- 
viction of a capital or infamous crime; in cases which involve the 
construction or application of the Constitution of the United States, 
or the constitutionality of any law of the United States, or the 
validity or construction of any treaty made under its authority ; 
cases in which the Constitution or a law of a state is claimed to 
be in contravention of the Constitution of the United States. In 
all other cases appeals lie to, and writs of error may be obtained 
from, the Circuit Court for Appeals for the proper circuit, whose 
decision is made final in all cases wherein the jurisdiction of the 
federal courts is dependent entirely on the citizenship of the 
parties ; and in all cases arising under the patent laws, the revenue 
laws and the criminal laws, and in admiralty cases; subject, 
however, to the provision that in any case within its jurisdiction 
the Court of Appeals may certify to the Supreme Court any ques- 
tion of law upon which it desires instruction, whereupon the 
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Supreme Court may either give the instruction asked for, which is 
binding upon the Court of Appeals in the case before it, or may 
require the whole record to be sent up to it, and may thereupon 
decide the whole matter in controversy. The Supreme Court also 
has power in its discretion to remove to itself by certiorari or other- 
wise any case in which the decision of the Court of Appeals would, 
unless the case were so removed, be final. In all cases, other 
than those above mentioned, an appeal to, or writ of error from, 
the Supreme Court is of right when the sum in controversy, 
exclusive of costs, exceeds one thousand dollars. 

The new courts were organised in June, 1891, at which time 
none of the additional circuit judges provided for in the Act had 
been appointed. The places were filled, however, during the 
winter, and, it is only just to say, that in making his selection 
President Harrison, while he can hardly be said to have ignored 
party lines, did not appoint all the judges from his own party, and 
made selections which, with the exception of one or two, have 
given genera! satisfaction. The courts have now been at work 
since last autumn, their decisions are already assuming somewhat 
bulky proportions, and the publication of a new series of reports 
has been begun ; let us, therefore, see what the Act has really done. 

First, it has created nine new appellate courts of co-ordinate 
jurisdiction, whose decisions are in many cases final, and whose 
decisions may conflict, so that the law as held by the federal 
courts in one circuit may differ widely from that held by the 
federal courts of another, perhaps the adjoining, circuit. This 
undoubtedly is a grave matter, and if it were avoidable, and had 
been introduced by the Act, would be a very serious objection to 
it. It seems, however, unavoidable if the Supreme Court is to be 
given any relief whatever, except by the creation of one other 
court of final jurisdiction, which in time would become blocked, as 
has the Supreme Court, and so could be but a temporary expedient, 
for to make the Court of Appeals a mere half-way house, to dis- 
courage appeals to the highest court merely by making it a 
matter of expense and annoyance, is unphilosophical, and, at the 
same time, unjust to the poorer suitor; and yet, if any finality is 
to be reached in a court whose jurisdiction is co-ordinate with that 
of another, the risk of conflict must be assumed. It is hardly just, 
therefore, to fault the Act on account of this possibility of conflict, 
and, especially, when we bear in mind that it was possible before the 
passage of the Act, at least, where the great mass of cases involving 
less than five thousand dollars was concerned. In such cases, the 
decision of the circuit judge was really final, and one judge of a 
circuit was just as likely to differ from the judge of another 
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circuit as a court, containing several judges, is to differ from 
another such court. This matter was aggravated by the fact that 
there was, in such cases, practically, no appeal whatever, for a 
motion for a new trial or a re-hearing came before the same judge 
who had tried the case, and it was oftentimes worse than an appeal 
from Philip drunk to Philip sober, for it was an appeal to Philip to 
confess himself in error as to a position which he had taken after, 
perhaps, a heated argument, and while he was, perhaps, still un- 
consciously influenced by what had taken place at the trial, pre- 
possessing him in favour of one or the other side, and destroying 
that mental equilibrium necessary for the proper consideration of 
a question of law. Now, the new Act not only provides that 
more than one judge shall hear the appeal, but it prohibits a 
judge hearing an appeal from himself, it, therefore, insures to a 
large number of cases what heretofore they have not had, a real 
appeal, with the power of fresh minds brought to bear upon the 
matter discussed in the court below. In every way, therefore, so 
far as concerns cases in which formerly there was no appeal to the 
Supreme Court, the Act is a great boon to suitors; so far as con- 
cerns cases which formerly could, but now cannot, go, as a right, 
to the Supreme Court, it is unfortunate that an additional opening 
for conflict of decision should be introduced, but it seems unavoid- 
able, and it is to be observed, as a mitigating circumstance, that, 
under its right to remove any case to itself. it rests within the 
power of the Supreme Court, whenever a conflict of authority upon 
any particular subject has become so grave as to amount to a 
public evil or cause an embarrassment to trade or business, to 
settle the law upon that subject by removing from the Court of 
Appeals of any circuit any case in which that subject is involved. 

Second.—The Act excludes the judge before whom a case is 
tried from the court hearing that case on appeal. This we have 
already noticed incidentally. 

Third.—The Act simplifies appeals to the Supreme Court, and, 
by enlarging the right cf appeal to it in criminal matters, puts it 
before the people in a more prominent light as the conservator of 
the rights uf person as well as of property. 

Fourth.—The Act lowers the pecuniary limit of the right of 
appeal to the Supreme Court. It is to be regretted that any 
pecuniary limit was retained, and it is hardly to be believed that 
the court in the absence of the present limit would be overrun 
with cases involving amounts of less than one thousand dollars, 
and which are for other reasons appealable to the court of Jast 
resort. 

There, of course, remains the question, how far will the Act 
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accomplish its primary hdnata, a speedy determination of causes 
and the relief of the Supreme Court? The first object, it is 
manifest, must be answered; as there are nine hearings, where 
formerly there was but one, undue delay will become almost im- 
possible. As to the second, it is perhaps a little too soon to 
measure the exact extent of the relief that will be given to the 
Supreme Court. A calculation of the probabilities may, however, 
be made by a consideration of the grounds of jurisdiction of cases 
decided in the Supreme Court. In 1883 a report to the Law 
Association of Philadelphia stated that an examination of seven 
volumes of the United States Reports (volumes gg to 105 inclusive) 
showed that the cases therein could be analysed as follows :— 


Cases from territorial courts ove 
- , the Court of Claims ... 
- » State Courts ... 
‘ » Supreme Court of the District of Columbia 
» by or against national banks 
Patent and copyright cases 
Land grant cases oes 
Admiralty cases 
Tax cases against United States officers. 
Bankruptey cases ... 
Cases in which the United States 1 was a party . 
Cases involving the construction of laws or treaties of 
the United States 
Cases in which the jurisdiction of the Circuit Court was 
acquired by citizenship only .. 
Cases in which the ground of jurisdiction did not appear, 
but presumably it was almost without exception 
citizenship _.... ove oes eos eee eee 147 


Total ove ws oes ws 739 
Estimating, as did the report, only 100 of the cases of the last 
class as dependent on citizenship, and throwing out the national 
bank cases altogether, as excluded by the Act of 1882, we have 
as the number of cases which, had the present Act been in 
force, could not ordinarily have reached the Supreme Court, 
315, as against 389 unaffected by the Act. These figures indi- 
cate that a very great relief has been wrought. It must, how- 
ever, be borne in mind that the Act opens the Supreme Court 
to some cases which formerly could not have entered therein, 
and also that the pecuniary limitation upon appeal has been 
reduced from five thousand to one thousand dollars. The ap- 
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proximate number of cases in which the Act has conferred juris- 
diction cannot even be guessed at, as the Court has not yet disposed 
of its arrears, the docket of 1891, the term just ended, contained 
1380 cases ; and the amount of ‘set off, so to speak, against the 
apparent reduction, must be taken into consideration in estimating 
the effect of the Act; but, so far as can be judged in the light of 
present knowledge, the Act will work a great relief; and the 
general disposition of the Bar is to regard it as a beneficial Act, 
which, while not perfect, contains admirable features, and should 
be given a fair trial. 
Henry Bupp. 








PARTNERSHIP WITH LIMITED LIABILITY IN 
GERMANY. 


NE of the latest products of the ever-fertile legislation of 
Germany is an Act' relating to and establishing private 
partnerships with a limited liability of all the partners, as dis- 
tinguished from the socié/é en commandite, in which one or more 
partners must be personally liable to the fullest extent. The 
immediate and strongest impulse* for legislative action in this 
direction was given by the difficulties and disadvantages which 
associations formed for colonial business purposes had to encounter 
in complying with the strict forms and conditions imposed by the 
German law on companies, especially with regard to their consti- 
tution, the publicity of their accounts, and the necessity of fixing 
and securing from the beginning the whole capital with which 
the enterprise was to be worked. Apart from colonial under- 
takings, it was held that there were other cases in which the Act 
would prove of great benefit, e.g. where a business which in its 
nature was unfit to be turned into a company had passed to the 
representatives of a deceased person ; where commercial establish- 
ments, owing to the insolvency of the proprietor, were to be carried 
on by the creditors ; or where patents were to be worked’. 

There was, previously to the idea taking the shape of a final bill, 
that zealous co-operation of lawyers * and practical men of business 
which characterises legislative work of this kind in Germany; 
several pamphlets incorporating draft proposals of bills were pub- 
lished, parliamentary men discussed the subject, and the Chambers 
of Commerce gave their opinions. Thereupon the Government 
introduced a bill, with a very detailed memorandum annexed to 
it, which in its essential parts was, rather in a hurried manner, 
adopted and became law. 

I will summarise briefly the principal provisions of the Act, 
which is divided into six parts :— 

' Das Reichsgesetz betreffend die Gesellschaften mit beschrinkter Haftung vom 


20. April 1892. 
emorandum of the Bill, p. 2 * Ibid. p 
* Robert Esser II die Gesellschaft mit beschriinkter Haftbarkeit, Berlin> “1886 ; 
Simon, Deutsche Colonialgesellschaften, in der Zeitschrift fir das gesammte 
Handelsrecht, vol. 19, pp. 85 et seq.; Ring, Eine Rechtsform fiir Colonialgesell- 
schaften, Berlin, 1887 ; Riesser, Zur Revision des Handelsgesetzbuchs, second part, 


Ppp. 290 et seq, 
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The first’ part deals with the constitution of such partnerships. 
They can be established for any iawful purpose whatever. The 
minimum capital is to be 20,000 marks (1000); each partner's 
minimum subscription 500 marks (#25)'. The articles of associa- 
tion and the names of the managers, whether partners or not, must 
be filed with the Registrar of the Court. A list containing the 
names of the partners and their shares must be added. Before 
registration can ixke place a fourth part of the money subseribed 
must have been paid up. The Registrar publishes an extract from 
the articles of association *. 

The second part regulates the relationship between the partner- 
ship and the individual partners. The partnership is an independent 
subject of rights and liabilities. The shares can be disposed of 
inter vivos, in a certain prescribed way, as well as mortis causd. The 
right of alienation can, however, be restricted by the articles of 
association*®. There are also restrictive provisions as regards the 
subdivision of shares. A partner who does not pay his subscrip- 
tion is to be excluded, but remains liable for the same. Such 
share can be sold by public auction*. The other partners are 
jointly liable to make up for any deficiency arising from such non- 
payment of a subscription. The articles of association can provide 
that the partners shall have the power to call for the payment of 
additional contributions (‘Nachschiisse’) over and above the 
amount of the subscriptions of the individual partners, in propor- 
tion to their shares. The amount of such additional contributions 
may or may not be fixed by the articles of association. If the 
liability respecting such additional contributions is unlimited, the 
partners can free themselves from them by placing their respective 
shares in the business at the disposal of the firm. Such shares are 
then to be sold by public auction, and any balance realised beyond 
the amount due is to be paid over to the respective partners. If 
the firm cannot recoup itself in this way the surrendered share 
becomes its absolute property. If the liability respecting such 
additional contribution is limited to a certain amount, then the 
same rules shall prevail as in the case of non-payment of the 
original subscription °, unless the articles provide otherwise. Then 
follow provisions having for their object the preservation of the 
original capital by prohibiting any payment out of it to the 
partners °, 

The third part deals with the representatives and managers of 
the firm, their rights and duties, and also with the rights reserved 
to the partners themselves, and the formalities as regards their 


"és. ? §§ 7, 8, 10. * §§ 15, 16, 17. * §§ 20, 21, 22, 23. 
> § 28. ® § 30. 
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meetings. The resolutions of the partners at such meetings are 
passed by a majority of votes. Each one hundred marks (#5) 
entitles the holder to a vote '. 

The fourth part provides for alterations of the articles of partner- 
ship. These can be made by a majority of three-fourths, unless 
the articles provide otherwise; but if new liabilities are to be 
imposed upon the partners, then it can only be done by the consent 
of all the partners, and such alterations have to be published *. 
Next follow clauses providing for the increasing of the original 
capital, and for the protection of creditors. 

The fifth part deals with dissolution and liquidation. 

The sixth, and last, part relates to the criminal responsibility of 
the acting members or managers. 

There were not voices wanting which even at the eleventh hour 
warned against the introduction of this kind of partnership-associa- 
tion. One writer in particular (O. Bahr, Grenzboten) pointed out 
that by admitting such associations, without the safeguards con- 
tained in the rigid provisions of the law of companies, free scope 
would be given to fraud and swindling. Professor Goldschmidt, a 
very great authority on mercantile law in Germany, is of opinion 
(lecture given March g, 1892, at the Law Society of Berlin *) that 
more time should have been allowed to the professional world to 
subject the bill and its principles, which have never been tested 
before, to a more thorough examination. He is of opinion that 
associations in which nobody is to take an unlimited liability 
should on principle be restricted to a very limited class of enter- 
prises, and that the character of the enterprise itself must justify the 
limitations of the liability. He thinks that if the present provisions 
of the law of companies are considered too rigid, so as to constitute 
a fetter to the spirit of enterprise, they should be made more 
pliable, rather than that a new form of association should be 
invented without other strong reasons. The only consideration 
which, according to Professor Goldschmidt’s opinion, would justify 
the departure from the principles of company law would be the 
liability to additional contributions (see above). He points out 
that the continental law of companies, as distinguished from the 
English law, which admits of both a decrease and increase of 
capital, according to requirements, adheres to the inflexible rule of 
having a fixed original capital secured even before the formal con- 
stitution of the company. For this reason he thinks it an incon- 
sistency that this liability to additional contribution should not be 
made compulsory, but left to the articles of association, which may 
either admit of it or exclude the same *. 


 § 48. * §§ 54, 55. * Berlin, 1892. * Pp. 30. 
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Without entering into a full criticism of the Act and its details, 
which would here be out of place, I will only ask leave to make a 
few general observations, especially on the question of the liability 
to additional contributions, which decidedly is the distinguishing 
feature of this kind of association, and in this application for 
general purposes entirely new (it had previously only been recog- 
nised in the law of mining companies in Germany), It is clearly a 
very important innovation in company or partnership law, and it 
may be useful to consider how it will affect the parties and whether 
it is a desirable innovation and worthy of imitation. The sole 
object of such contributions is to raise additional working capital, 
which in its mobile character is to relieve the rigid immobility of 
the original capital, not however to serve for the satisfaction of 
creditors—it will be noticed that this is almost the exact opposite to 
the leading principle of the law relating to companies limited by 
guarantee—subject to this modification, that where there has been 
a loss of capital, such contributions, after being once called up, are 
to make up the deficiency, and are to that extent to be treated like 
the original capital. 

It seems clear that this principle of liability to additional contri- 
butions has a much wider bearing than the elasticity which the 
English law affords for increasing and reducing capital, to which 
Professor Goldschmidt refers. 

We notice from the above that three ways are open in consti- 
tuting the partnership. The first is to let the articles of partner- 
ship contain nothing about the liability in question (in this case it 
could only be introduced subsequently by alteration of the articles 
with the consent of a// the partners). The second is to limit the 
liability to a fixed maximum amount, and the third to make the 
liability unlimited. Though a priori not much can be said against 
any of these alternatives, everything being left to the free will of 
the contracting parties, I think that strong arguments might, from 
practical as well as ethical points of view, be adduced against any 
of these forms. As regards the first alternative, apart from Pro- 
fessor Goldschmidt’s objection, the question may well be put: 
What will be the position of such an undertaking if it comes to a 
standstill for want of means, and if the partners are unable or un- 
willing to raise the capital by taking further shares themselves ? 
Being deprived of the mechanism which offers itself to companies in 
such cases, viz. to appeal to the public, which the latter are able to 
do owing to their public character and their connection with the 
market or stock exchange—things expressly deprecated by the 
memorandum of the Bill as being inconsistent with the character 
of the partnership-association in question—the partners are sure to 
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find themselves in a most hopeless condition, and will either have 
to sacrifice the undertaking, or be dragged in beyond their means 
and intentions. 

The same objection may be raised against the second alternative, 
viz. to limit the liability to contribution to a certain amount 
after such additional contribution should have been exhausted. 
Besides, there appears to be something inconsistent in itself in this 
kind of provision. The raison d’ére of the introduction of the 
liability to additional contribution being that the partners might 
presumably not be in a position in the first instance to judge how 
much money would be required for the working of the enterprise, 
would it not be arbitrary to say, ‘we constitute ourselves into 
an association with a capital of say £10,000, but are authorised 
to call for a contribution of another £1000, if required, for working 
purposes?” Why #1000? Why not #’500 or £5000? Is this 
not equivalent to fixing the boundaries whilst groping in the dark? 
And why not make this additional sum an integral part of the 
original capital, without calling it up? Can it be the intention 
to withhold from the claims of the creditors—if the enterprise be 
unsuccessful—that portion which the partners would be willing to 
contribute if it proved successful, and should only require more 
working capital? This would hardly be an honest legislative 
standpoint. 

Be that however as it may, so much is to be said in favour of 
the above two methods, that in each case a partner is absolutely 
certain how much he is going to risk in a venture which he is 
joining, and that so long as he fulfils his strict obligations, which 
he has undertaken from the beginning, he has the chance of pro- 
fiting by the undertaking, if successful, independently of any arbi- 
trary or malevolent dispositions which might be made by his 
co-partners. 

The third case, however, viz. where the liability to additional 
contributions is unlimited, affords an altogether different aspect, 
and contains risks for the individual partner from which in the 
two cases above-mentioned he is free. Here his liability to con- 
tributions is unlimited. If he is not able or willing to follow the 
majority the whole length to which they might choose to go in 
extending the venture and increasing the working capital, he is 
simply turned out of the concern altogether and the so/atinm which 
the law affords him is very poor indeed. An illustration will make 
this more clear: Supposing there is a sound undertaking for the 
working of which a small number of capitalists with limited means 
combine ; they know each other, and have full confidence in each 
other’s honesty. The undertaking, though showing good prospects, 
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has not reached a profit-bearing stage. Now, one or the other of 
the partners who is not in a position or willing to wait, alienates 
his share, and in comes a new partner, either of less honesty or of 
a more speculative turn of mind, or both, who somehow or other 
manages to obtain a commanding influence, or to make the majority 
subservient to, his will, and they then rush headlong into fresh 
ventures, perhaps only for the purpose of ousting one or more of 
the original partners. The latter are not willing or able to pay 
the contributions now demanded, and what is the consequence? 
They are simply thrown overboard. The indemnity the act gives 
them will hardly be worth anything. Their share shall be sold 
for the satisfaction of the firm and the surplus paid over to them. 
But what chance is there of finding a buyer for a share in a business 
in which the purchaser has to enter into a dangerous relationship 
with a majority of the partners like those above described, even if 
the soundness of the undertaking itself were appreciated? The 
usual result, therefore, will be that the share will become the pro- 
perty of the majority, and their object will thus be attained. Or 
even if the share should be sold, the surplus might be #1 for the 
£1000 that the outgoing partner has paid into the concern. 

True, there is a safeguard with which the act supplies the partner 
to prevent such contingencies arising, viz. that it allows the articles 
of partnership to prohibit such alienation ', but will that not turn 
out utterly impracticable, as nobody as a rule would like to invest 
capital in an undertaking of this sort without the chance of ever 
realising it until dissolution? But even if people should choose to 
fetter themselves by such clauses, there is still the contingency left 
of alienation by operation of law in the case of execution or bank- 
ruptey, or by the death of partner, which can never be excluded, 
and which, according to the act, are not to bring about the disso- 
lution of the firm. Putting it shortly, the effect would be this: 
A man would enter into a partnership-association without knowing 
who will eventually be his partners, and without knowing what 
will be the ultimate amount of his investment. 

As I have in passing mentioned before, the idea of liability to 
additional contributions is not entirely new to the German law, 
for it has been taken over for the purposes of these partnerships 
from the law of mining companies where it has proved to be a 
valuable element in the terms of association ; but it is self-evident 
that there can be no analogy between these two. For, while the 
object of mining companies, being as much circumscribed as pos- 
sible, hardly admits of any considerable abuse of the power of 
calling for further contributions, partnership-undertakings of the 
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kind in question on the other hand, especially those for which the 
act was in the first instance intended, viz. Colonial associations, 
might have for their object undertakings, by their very nature, as 
vague and undefined as possible. Therefore, what may be valuable 
in one case may prove harmful in the other. 

Apart from the dangers which seem to me to lurk in the prin- 
ciple of liability to additional contributions, there are yet other 
points which in my opinion do not bode well for this new legis- 
lative venture. Associations of such a kind, if they are at all to 
retain their destined character and not to become sham companies, 
are apparently essentially intended and only fit for business men, 
and not for investments by private people, who ought not to embark 
in undertakings of this kind, the prospects of which they are not 
able to judge, and the carrying on and management of which they 
are unable to check. Now, although the partners are not personally 
liable they will undoubtedly be personally largely identitied with 
such enterprises, much more so than dormant partners in a partner- 
ship ex commandite where there is the acting partner standing in 
the foreground of the business as the man personally liable for the 
firm’s engagements ; different also from companies where the name 
of the single shareholder may be inserted among hundreds or thou- 
sands of others, and no particular notice taken of him. In an 
association like the one in question, which is intended only for 
a limited number of members who are all exactly in the same 
position in relation to the partnership as well as to the outside 
world, and who are supposed to be in personal and active con- 
nection with the undertaking and its management, it will be only 
natural that they will be looked upon as the representatives and 
proprietors of the business. The consequence will be fraught with 
evil in two respects in case the enterprise does not turn out suc- 
cessful ; first the partners, i.e. business men implicated in unsuc- 
cessful enterprises, will be damaged in their credit; secondly, 
should they be men of wealth, the business will command greater 
credit than is justified by its means, as creditors will not un- 
natural!y be led to look to the partners individually, or, at least, 
to attach weight to their names, in giving their credit. 

Though, from the above considerations, I greatly doubt that this 
act—as creating a combination of ‘collectivistic’ and ‘individual- 
istic ’' form of association, a mixture of joint stock company and 
partnership principles—will produce good results, owing to this 
innate ambiguity, yet it shows how anxious a continental legis- 
lature is to satisfy the desire for new forms of association, being 
aware of the vital importance which the combination of capital 


' Memorandum of the Bill, pp. 31 et seq. 
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and association of individuals have in modern industrial life for 
a successful competition with other nations ; and also having regard 
to the desirability of supplying suitable frames for such combina- 
tions, instead of satisfying itself with forcing them indiscriminately 
into the one Procrustes’ bed of Joint Stock Companies. 

In conclusion, I may add that English legislation still owes us 
the debt of a limited partnership act on the lines of the société en 
commandite which continental nations have found so useful, and to 
introduce which frequent attempts have been made in England. 


JuLius HirRscHFELD. 





ON THE EARLY HISTORY OF NEGOTIABLE 
INSTRUMENTS. 


TPXHERE is, upon some subjects, a touching absence of curiosity 

among English lawyers. Institutions which are the very 
heart of modern business life, the fountain-heads of not ungrateful 
streams of litigation, are accepted as though, like the image of 
Ephesus, they fell direct from heaven for the benefit of a deserving 
profession. The legal questions to which they give rise are studied 
with minute care, the legal relationships which they create are 
made the occasion of microscopic analysis. But the subject itself, 
the really interesting and important matter, is left untouched. 

No example better than negotiable paper. Bills of Exchange, 
with their kindred documents, have rendered international com- 
merce possible. They are familiar to the business man, the lawyer, 
the impecunious—a category somewhat comprehensive. They 
have been the occasion of scores of statutes and thousands of 
reported decisions. Without them modern life would be im- 
possible or unrecognizable. Yet it is hardly going too far to say 
that, in England, we have as yet no serious attempt to trace the 
origin of negotiable instruments. Some of the writers who profess 
to deal with the law of Bills of Exchange make no allusion what- 
ever to it. Others devote a page or two of discursive remarks to 
the historical side of the subject ', as a sort of concession to decency ; 
and occasionally a learned judge drops a remark in the same direc- 
tion*. But the net result of these efforts cannot be said to be 
gratifying. We are favoured with the stock quotations from Cicero 
and the Pandects (which it is agreed have nothing to do with the 
matter),with the dicfa of Pothier and Heineccius®. We are told that 
the first statutory reference to the subject in England is of the year 
1379‘, and the first reported decision of 1601°. For the earliest 
English treatise we are referred to Malynes, and in the same breath 
told that Malynes was probably wrong in his most elementary 
statements °, 


' Cf. Byles, preface to 1st edition ; Chitty, Bills of Exchange, 11th edition, pp. t-3 ; 
Jencken, Compendium, &e., Introduction. 

* e.g. the late Sir Alexander Cockburn, in Goodwin v. Robarts, L. R. 10 Exch. pp. 
347 et seq. 

* Chitty, p. 2; Jencken, p. 1. * In the 3 Ric. II, ¢. 3 (Chitty, p. 2). 

* Martin v. Boure, Cro. Jac. 6 ‘ib.). * L. R. 10 Exch. P- 347- 
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Naturally enough, the Germans have not contented themselves 
with this empirical method. While their study of the Dogmatik of 
the subject is perpetually bringing out new points of interest, while 
they watch keenly the abundant legislation, not only of the Continent 
but also of England, in the hope of establishing something like a 
logical theory of negotiable instruments, they are equally alive to 
the historical aspects of the matter. Ever since the establishment 
of the Zeitschrift fiir das gesammte Handelsrecht in the year 1858, 
the writers in that review have been adding to our knowledge of 
the early history of the Law of Exchange (Wechselrecht), though it 
must be admitted that anything like unanimity, even upon important 
points, has not yet been attained. The articles in the Zeitschrift fiir 
Handelsrecht are then rather stores of material for the careful 
elaboration of hypotheses, than authoritative expositions of truth. 
The same admission must also be made with regard to the more 
permanent works of Martens’, Biener*, Endemann*, and other 
writers who have attempted to account for the introduction of 
negotiable instruments. Subject, however, to this important reser- 
vation, it may be possible to put together a few facts of interest to 
English readers. 

The existence of bills of exchange in something like their present 
form was unquestionably known to the merchants of the fourteenth 
century. A Piacenza Ordinance of the year 1391‘ compels campsores 
to give written acknowledgments of moneys deposited with them, 
and provides for a special and speedy remedy on such documents. 
Unfortunately, nothing is said about transferability. But an almost 
contemporary Ordinance by the magistrates of Barcelona, dated 
18th of March, 1394°, leaves the matter beyond doubt. The Ordin- 
ance is concerned with the weights to be used by the silk merchants, 
and with the form of the acceptance of letters of exchange (y sobre 
la forma de la aceptacion de las letras de cambio). Tt is expressly pro- 
vided that any one to whom a letter of exchange is presented must 
answer within twenty-four hours whether he will accept complira) 
or no, and must further indorse on the letter the decision to which 
he comes, together with the exact date of the presentation. If he 
fails to comply with this rule, he is to be deemed to have accepted 
(que lo dit cambi li vage per atorgat). 

Half a century later, an Ordinance of the French King Louis XI°, 


‘ Versuch einer historischen Entwickelung des wahren Ursprungs des Wechsel- 
rechts. (Géttingen, 1797. 

® Wechselrechtliche Abhandlungen. (Leipzig, 1859.) 

* Studien in der Romanisch-kanonistischen Wirthschaft- und Rechtslehre. | Ber- 
lin, 1874. 

* Printed in Martens, App. p. 18. 

* Martens, App. p. 107. 

* Recueil Général des anciennes Lois frangaises, by Isambert, Jourdan, and De 
Crusy ed. 1825, x. 451 6, The Ordinance is dated 1462 
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creating or renewing! a quarterly fair in the town of Lyons, refers 
to the use of /ectres de change as an established institution for mer- 
chants whose business compels them to frequent fairs. The whole 
Ordinance gives us a curious glimpse into the political economy of 
the Middle Ages. During the fair-days foreign moneys may be used, 
the fiscal regulations as to the export of coin and precious metals 
are suspended, the trade of money-changer may be exercised by 
persons of all nations, except oz ennemis angiens, the English. But it 
is more for our present purpose to know that, during the fairs, 
money may be remitted in all directions by /ectres de change, so long 
as it does not find its way either to Rome or England, and that a 
special court is to sit for summary process against defaulters on such 
letters, en faisant aucune protestation, ainsi qu ont accoustumé faire mar- 
chands frequentans foires. Unfortunately, the precise nature of this 
summary process is described neither here nor in the Piacenza 
Ordinance, though the latter states that it is to be sine aligud petitione 
seu libello. 

The work of Peyoletti of Florence, Practica della Mercatura, 
attributed by Martens? to the commencement of the fourteenth 
century, contains unmistakeable references to scrifti di cambio, and 
indeed makes use of several of the technical terms so familiar at 
the present day. Further back than the fourteenth century, how- 
ever, it does not seem possible to trace the existence of negotiable 
instruments in their modern form; in fact there is some slight 
negative evidence against their existence prior to the middle 
of the thirteenth century. Salvetti, the author of the Anti- 
quitates Florentinae, mentions a Corpus Artis Cambii Sanctionum of the 
year 1259, which dealt largely with the art of weighing and testing 
coin, but did not recognise the existence of literae camlii. Ex iis 
TANDEM (says Salvetti) eruitur Florentinorum fuisse literarum cambii 
utilissimum inventum ®, 

Our enquiry into the earlier history of negotiable paper will, 
therefore, be of a purely biological character. We shall have to 
trace in the clauses of early medieval documents the germs from 
which the limbs of the negotiable instrument, so startlingly different 
from the orthodox forms of legal anatomy, were developed. For we 
may be quite sure that negotiable instruments were not an invention, 
but a development. 

But before turning to this biological enquiry, let us satisfy our- 
selves that the legislators and writers of the fourteenth and early 


' There appears to have been an earlier charter by Charles VII, in 1443, but this 
is not printed (ef. vol. ix. p. 119). 

? App. p. 2, where Pegoletti’s 45th chapter is reprinted. 

* Salvetti, Antiquitates Florentinae (1777), § 93, p. 62. 
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fifteenth centuries were dealing with facts, not with fictions. 
Hitherto we have only had references to imaginary instruments. 
We want to see concrete examples. 

The oldest known to me is a bill of exchange of the 5th October, 
1339. It is drawn by Barna of Lucca on Bartalo Casini and com- 
pany of Pisa, payable to Landuccio Busdraghi and company of 
Lucca in favour of Tancredi Bonaguinta and company. It reads 
thus :— 

Al nome di Dio amen. Bartalo e compagni: Barna da Lucha e com- 
pagni salute. Di Vignone. Pagherete per questa lettera a di xx di 
novembre 339 a Landuccio Busdraghi e compagni da Luca fiorini trecento 
dodici e tre quarti d oro per cambio di fiorini trecento d oro, che questo di 
della fatta n'avemo da Tancredi Bonaguinta e compagni, a raxione di ITIT. 
e quarto per C alloro vantaggio, e ponete a nostro conto e ragione. Fatta 
diVa ottobre 339.—Francesco Falconetti ci a mandate a paghare per voi 
a gli Acciainoli scudi CCXXX @ oro. 

The letter is addressed—Bartalo Casini e compagni in Pisa. It 
bears also a trade-mark, near to which is the word Prima’. 

Another example, though sixty years younger, is of interest for 
our purpose, for it is contained in a reference sent by the magis- 
trates of Bruges to the magistrates of Barce/ona, whose exchange- 
ordinance we have already noticed. Inasmuch as there was no 
political connection between Barcelona and Bruges at the beginning 
of the fifteenth century, the reference must have been occasioned by 
one of two facts—the residence of the drawee at Barcelona, or some 
special reputation possessed by the Catalonian city in exchange 
matters. In either case the fact is interesting. Of course the 
practice of ‘stating a case’ for the opinion of a specialist or learned 
body was extremely familiar to the courts of the later Middle Ages ; 
Henry VIII's divorce question affording a conspicuous example. 
Here, however, is the document :— 

Al nome di Dio amen. A di 18 Maggiore, 1404. Pagate per quesia 
prima di cambio ad usanza & Piero Gilberto et & Piéro di Scorpo scuti 
mille de Felippo @ soldi 10 Barcelonesi per scuto, i quali scuti mille sono 
per cambio, che (...) con Giovanni Colombo a grossi 22 di g. acuto; et 
pagate & nostro conto et Christo vi guardi.—Antonio Quarti Sal. de 
Bruggias. 

The letter is addressed—Francisco de Prato et Comp. a Bar- 
salona *, 

Here then we have two bills or letters of exchange, one upwards 
of 500 years old, the other only half a century younger, which 

‘ Printed by Brunner, Zeitschrift fir Handelsrecht, xxii. 8. Martens (p. 65 speaks 


of an example of the year 1325, quoted by Baldus de Ubaldis. 
* Zeitschrift fiir Handelsrecht, xxii. 7. 
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would (unquestionably) be perfectly intelligible to any English 
merchant at the present day. Three points of difference may, how- 
ever, be briefly noted. 

1. Each bill has four parties, instead of, according to modern 
practice, three. In addition to the drawer, drawee, and payee, 
there is a presenter, or recipient on behalf of the payee. We shall 
see that this is the common practice, and we may be able to offer a 
suggestion as to its meaning. 

2. The name of the drawee is indorsed. In the first bill it appears 
also on the face, in the second it does not. This fact will come in 
usefully hereafter. 

3. The second bill is written in Italian, though none of the parties 
to it have (apparently) an Italian domicile, nor does there seem to 
be any essential reason for the choice of language. This fact seems 
to point to an early Italian influence in bills of exchange. 

Can we now go a step further, and vivify our notions of early 
negotiable instruments by observing them as subjects of actual 
litigation? Fortunately we can; and the glimpse will not be 
without interest, as it can only be obtained through the medium of 
fragmentary publications. 

On the establishment of the Belgian kingdom in 1837, the new 
Government, in the ardour of patriotism, undertook the issue of a 
Récueil des anciennes Coutumes de la Belgique. Two of the most im- 
portant publications of the Royal Commission are the Coutumes 
d’ Anvers' and de Bruges respectively. But it pleased the wisdom of 
the Government to forbid the publication in the latter compilation 
of ‘le texte des sentences ou décisions particuliéres et Jes matiéres 
commerciales. Whereby, certain most interesting matter would 
have been lost to students of this generation, had not the distin- 
guished German jurist Brunner appealed in the name of learning 
to the editor of the Coutumes de Bruges, Dr. Gilliodts van Severen, to 
save at least some fragments from the general fate. Dr. Van Severen, 
in reply, forwarded to Professor Brunner several manuscript copies 
of protocols recorded in connection with proceedings before the 
Town Council, or Schéffengericht*, of Bruges, in the middle of the 
fifteenth century. These reports, long extracts from which have 
been published by Brunner in the Zeitschrift fiir Handelsrecht, are 
thus almost contemporaneous with the Lyons charter of Louis XI, 
and with the important Bolognese Ordinance of 1454°, to be here- 


' As to the dates of the various codes comprised in this compilation, ef. an 
interesting note by Brunner, Zeitschrift fiir Handelsrecht, xxii. 4, n. 5. They are 
much later than the Bruges decisions. 

* It is well known that, in the Middle Ages, the town-corporations frequently 
acquired or absorbed the jurisdiction formerly belonging to the local Schiffen or 
scabini. 

? Printed in Martens, App. pp. 56-63. 
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after alluded to. The cases quoted by Brunner are interesting in all 
kinds of ways, but space forbids the quotation of more than one 
example. 

Spinula v. Camby. Judgment of 29th March, 1448. Bernard and 
Matthias Ricy, at Avignon, on the 3rd June, 1439, gave a letter of 
exchange (fist ung change) to Cerruche, of Bardiz, for 450 florins. 
The bill was drawn on one Marian Rau, and was payable at Bruges to 
Bernard Camby (the defendant) and another. Marian Rau paid the 
defendant in full soon after the arrival of the bill at Bruges, but 
the defendant nevertheless ‘ protested’ it for non-payment, and sent 
it back with the protest to Avignon. Thereupon the Ricys were 
compelled to pay the amount (presumably to Cerruche). Marian’s 
rights in the matter seem to have passed, in some unexplained way, 
to her brother Odo, who transferred them by a formal instrument 
(produced before the Court) to the plaintiff, Spinula. The latter 
brought his action aghinst Camby to recover the amount paid him 
by Marian. 

The defendant pleaded, first, that before the assignment to the 
plaintiff, Odo Rau had become bankrupt (esfoit fai///), and that his 
goods and debts, therefore, belonged to his creditors rateably; 
second, that he had never had any dealings with Odo Rau, but that 
if the plaintiff would bring his action in the name of Marian, he 
would account as a good merchant should. 

The court deputed certain of its members to consider the matter, 
and also took the advice of two merchants, one from Lucca, the 
other from Pisa, whom the parties had chosen as arbitrators. In its 
judgment it nonsuited the plaintiff, on the express ground that the 
attempted transfer to him of the rights of the Raus was worthless '. 

The case is startlingly modern in some of its aspects. We have 
the modern bill of exchange, with presentation and payment. 
Evidently also the ‘ protest’ was a fully recognised proceeding, for 
on its arrival at Avignon the Ricys acted upon it without any sus- 
picion of the trick which had been played*. And the recourse of 
the payee against the drawer, familiar also to modern law, is clearly 
admitted. The medieval aspects of the case are, of course, the refusal 
to recognise a written transfer of a chose in action, or, as the report 
puts it, droit et action, the existence (as in the earlier examples) of the 
four parties to the bill, and the reference to the Italian merchants. 

Enough then has been said to prove the existence and legal 
recognition of bills or letters of exchange at the beginning of the 
fifteenth century. Minor points can be dealt with afterwards. 

' Printed in Zeitschrift fiir Handelsrecht, xxii. 22-24. 

* According to the Bolognese Ordinance of 1454, the protest had to be made before 


a judex (Martens, App. p. 61). Had this precaution been adopted in the case quoted, 
in all probability the fraud would have been discovered. 
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We must now make an attempt to trace the biological development 
of the negotiable instrument. 

It will hardly be disputed that the negotiable instrument of 
to-day still retains one of the most marked features of early law. 
It is one of the very few surviving instances of the forma/ contract. 
In spite of all modern legislation, in spite of the Zei/geist and its 
dislike of formalism, it is still extremely dangerous to depart 
from the letter of precedent in negotiable paper. A glance at the 
examples of the fourteenth and fifteenth centuries is sufficient to 
show how slight are the changes in the form of a bill of exchange 
which the revolution of five centuries has produced. 

But if in this one respect the negotiable instrument smacks of 
antiquity, in its more essential qualities it is wholly opposed to the 
spirit of early law. The alienability of rights ix personam (to say 
nothing of proprietary rights) by simple endorsement or handing 
over of a document of title, the improvement of title by traasfer, 
are very modern notions. It will be sufficient if we follow up the 
track suggested by the first of these qualities. 

Choses in action are inalienable in early law for two reasons. In 
the first place the tribunals do not allow representation ; or, in other 
words, the transferee is unable to enforce his claim because he is 
regarded by the court as a stranger to the proceedings. In the 
second, a chose in action does not permit of that corporeal and formal 
transfer which is essential to the legality of early conveyances. 
These two considerations give us the key to the history of negoti- 
able instruments. 

Primitive tribunals do not admit of representation, This is a rule with 
which every student of law is familiar. We need here only point 
out the extreme tenacity with which German Law held to the 
maxim'. Even so late as the twelfth century, the clumsy Roman 
method of adstipulatio® was used by the contracting party who 
wished to provide for the enforcement of his rights by a third person. 

But there arrives a period in the history of every progressive 
people when this rule becomes a grievous nuisance, and all kinds of 
evasions are then attempted. According to the great authority of 
Brunner, modern Europe is indebted for the earliest successful 
efforts of this character neither to what we now call Germany °*, nor 
to France *, but to the genius of the Lombard jurists, whose ideas, 
Teutonic in the main, differed in many important respects from those 
of the Transalpine Germans. Whether these differences, especially 

' Schroder, Lehrbuch der deutschen Rechtsgeschichte, p. 709. 

* Cf. Loersch and Schréder, Urkunden zur Geschichte des deutschen Rechtes, Nos. 
5, 25. 56, Go, 63, 68, 74, 81, 105. 


* Zeitschrift, xxii. p. 103. 
* Das franzésische Inhaberpapier, p. 30 and passim. 
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conspicuous in legal matters, were due to the geographical] connection 
of the Lombards with the native soil of Reman Law, or to some race- 
peculiarity of the Lombard stock, is too great a question to be mooted 
here. Only it is of importance for English students never to forget 
the close affinity between the Anglo-Saxon and the Lombard, an 
affinity which shews itself in politics ' and law * as well as in speech. 

It is not, of course, to be expected that the earliest steps of a 
reform such as we are seeking should be found in legislation. 
Primitive legislators do not trouble themselves much about com- 
mercial convenience ; they are even apt to look upon the rapid 
circulation of capital with grave suspicion. The art of the convey- 
ancer, in which the Lombards were specially distinguished, is the 
origin of the reform. 

Two great collections of early Lombard documents have recently 
been rendered accessible to the ordinary student. The first of these is 
the Memorie e Documenti per servire all istoria del Ducato de Lucea, 
the fifth volume of which contains a reprint of the cathedral docu- 
ments of the 7th, 8th, gth, and roth centuries. During this period 
Lucca formed part of the princedom or duchy of Tuscany, itself a part 
of the Lombard Kingdom of Italy. Towards the close of the eighth 
century it became, of course, subject to the overlordship of the 
Frank empire; but the respect with which the conquerors treated 
Lombard institutions is well known. 

The second collection is the recently edited Codex Cavensis, the 
reprint of the original deeds contained in the archives of the 
Cluniac monastery at La Cava, near Salerno, founded by Alferius 
Pappacarbone in the year 1011°. Salerno, which had previously 
formed part of the Lombard principality of Beneventum, became in 
the year 843 (the year of the Treaty of Verdun), with the approval 
of its Frankish overlord, Ludwig the German, a separate duchy, and 
so remained until its conquest by Roger Guiscard in 1077. The 
only fact which makes against the character of the Codex as an 
exposition of pure Lombard practice, is the admittedly successful 
inroads of the Saracens into Southern Italy during the pre-Carolin- 
gian period. But itis unlikely that the Lombard lawyers would 
be seriously affected by Saracenic influence. Of course the bulk of 
the documents in both collections come long before the revival 
of the study of Roman Law in Italy. 

Brunner arranges under four heads those clauses of the Lombard 


' See this idea worked out by Sohm, Friinkische Reichs- und Gerichts-Verfassung. 
pp. 24-26. 

? e. g. in questions of Dower and the Traditio per cartulam. 

* Codex Cavensis, synopsis, p. ix. (It will interest British readers to know that to 
the expense of the edition there contributed, amongst others, the ‘ Praesidens rebus 
Regni Britannici’ and the ‘ Academia cui titulus Innertemple.’) 
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documents which aim at evading the strictness of the early law of 
transfer. But, as it is always an advantage to simplify classification 
where possible, we may be allowed to absorb his four classes into 
two, basing our arrangement rather on the nature of the object aimed 
at, than on the form of words by which that object is attained. 
Let it be understood that our examples are taken from all kinds of 
documents—gifts, sales, leases, bonds, and even wills. 

Class I. Here the object of the conveyances is to provide specially 
for the enforcement of a right in personam, on behalf indeed of the 
grantee, but through the agency ofa third person. This attempt gives 
rise to the two forms which Brunner has named (a) Lvactionsklausel, 
and (4) Stellvertretungsk/ausel. The former runs thus :—yer se aut per 
illum hominem cui ipse hane cartulam dederit ad exigendum. It is found 
so far back as the year 771, in a curieus document in which a monk 
makes over to a church (amongst other things) the right to avenge 
his death if he shall be murdered—i.e. (doubtless) the right to recover 
his wergild'. A Lucchese document of the year 819 has a significant 
variation—aut ad illum homine(m) cui tu hane pagina(m) pro animd tud 
ad exigendum ET DISPENSANDUM dederis*. The e/ dispensandum, which 
appears again in a will of the year 836°, refers to the dispensator, 
or clerical official who disposed of the deceased's goods for the 
benefit of his soul. He forms an important link in the history of 
testamentary capacity. The Sfel/vertretungsklausel differs from the 
Exactionsklausel only in form. It runs—ve/ cui istum breve in manu 
paruerit in vice nostra, and is to be found in numerous examples of 
the La Cava documents, from the early ninth century onwards ¢. 
The important point to notice about both these variations is that 
they treat the transferee as the agent of the original grantee, 
not as an independent acquirer. 

Class II. Here we come upon a different plan, which evidently 
contemplates an actual transfer of the beneficial right. This group 
of clauses is named by Brunner the Jnialerklauseln, and is sub- 
divided by him into a/ternatire and pure. His meaning will be 
apparent in a moment if we take an example of each subdivision. 
The alternative Inhaberkiausel reads thus—tihi aut eidem homini qui 
hune scriptum pro manibus abuerit®, or, mihi seu ad hominem illum, apud 
quem brebem iste in manu paruerit®. It is found in the middle of the 
ninth century. The reine Inhaberklausel is not quite so old. The 
earliest example quoted by Brunner is under the year 962. It runs 
thus—(ad componendum) ad hominem aput quem iste scribtus paruerit*, 
and it is noteworthy that the earliest examples are nearly all con- 


' Loersch and Schréder, No. 32. * Memorie di Lucca, No. 424. * Ib. No. 532. 
* Cf. Codex Cavensis, vol. i. No. 11; vol. ii. Nos. 11, 221, 225, 242. 

® Memorie di Lucca, v. 2, No. 825. * Codex Cavensis, ii. No. 213. 

7 Codex Cavensis, ii. No. 218. 
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cerned with wills, or at least mortuary gifts'. The transition from 
the alternative to the pure /ahaterk/ause/ simply consists in omitting 
the name of the original s¢ipu/ator, and the step is easily explained 
by the hypothesis that the latter form was first used in cases in 
which, in the nature of things, the s/ipulator could not expect to 
enforce his own claim. 

The first class of clauses. which we may call, for brevity’s sake, 
the ‘representative’ clauses, seem rarely to have been found north 
of the Alps. The Bolognese Ordinance of 1454 shows distinct traces 
of their influence in Italy when it says:—H¢ quod liceat cuicunque, 
cuius intersit, per se, vel alium legitime intervenientem dictas Scripturas 
Librorum (deposit receipts) pefere EXECUTIONI MANDARI contra Scri- 
bentem®. And in the Stralsunder Stadtbuch for the years 1287-8 we 
get this interesting entry :—Ludekinus de Fonte dabit in festo beati 
Michaelis vel Gerardo dicto Repere UEL SU0 NUNTIO CUICUNQUE, dum- 
modo apportaverit literam creditivam 10 mre*. But, with the greatest 
possible deference, it can hardly be said that the German phrase— 
wer diesen Brief mit ihrem Willen inne hat —conveys the full force of 
its alleged Latin equivalent—cwui ipse hance cartulam dederit ad exigen- 
dum. And of his alleged Stel/vertretungsklausel—oder wer diesen Brief 
von thretwegen inne hat*—Brunner quotes no example, though the 
Stralsund entry may perhaps be said to give us a German instance 
of the Stel/vertretungsklause/. 

Moreover, of the pure Inhaberklausel, which seems to possess 
no special advantage over the alternative form, there appear to 
be but few early examples either in France® or Germany*. The 
alternative Inhaberklausel, on the other hand, had established itself 
firmly in western and central Europe by the end of the thirteenth 
century. Sometimes it is in a Latin form—guos dabunt praedicto 
Radolfo vel alicui de concivibus nostris qui presentem literam presentavit 
coram nobis*. But it soon acquires a vernacular familiarity—jof? 
den ghenen die dese lettren bringhen sal*, oder behelder des briefe®, ou a 
celui qui cette lettre portera™. 

Perhaps the most curious point about the Jn/aber clauses is that 
there seems to have been no necessity for the transferee of the 
claim to prove his title. We are, of course, familiar with the 
presumption of modern law in favour of the holder of negotiable 


' See the examples quoted in the Zeitschrift, xxii. 505-510. 

? Ordinance, xliii. § 3 (Martens, App. p. 57). 

? Fabricius, Das Alteste Stralsunder Stadtbuch, p. 67, No. 526 (also printed in 
Loersch and Schrider, No. 152). 

* Zeitschrift, xxiii. p. 228. * Das franzisische Inhaberpapier, App. 29, 57. 

* See the rare examples quoted by Gareis, Zeitschrift, xxi. p. 372 n. 

? Loersch and Schréder, No. 159. 

* Loersch and Schréder, No. 161 (13th cent. ). * Ib. No. 294 (15th cent.). 

” Das franzdsische Inhaberpapier, p. 5° (13th cent. ). 
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instruments. But it is a little startling to find, so early as the 
eleventh century, the guardianship of a widow passing from hand 
to hand with a document. Yet in the year 1036 a certain ‘comes 
Petrus’ by his will left the guardianship of his wife, and all belong- 
ing thereto, to his germani Malfred and John or i//i viro cui scriptum 
in manu paruerit. Thirty years later, a certain clerk John appeared 
in court as guardian of the widow, and was accepted as such with- 
out a question on production of the document—in cuius manu, ul 
supra scriptum est, praedictum ascriptum paruit', With regard to 
debts, we have an actual decision ad oc in the fifteenth century, 
by the council of the famous city of Liibeck, the head of the 
Hanseatic League, and, by virtue of its appellate jurisdiction, the 
greatest authority on commercial law in Germany. 

‘Herman Ziderdissen, burgher of K6éln on the Rhine, appearing 
before the honourable Council at Liibeck, arrests Johan Cleitzen, 
burgher of the same, asserts and claims of him 100 Rhenish gulden, 
which the same Johan Cleitzen owed to Frank Greverdéde, burgher of 
K6ln, Ais heirs or holder of the letter (sinen erven ofte hebbern des bréves),and 
which the same John with his own hand, so he openly acknowledged 
and admitted, underwrote and with his signet sealed, which before 
the council at Liibeck was read, yet he refuses to pay the debt in 
arrear. Thereto Johan Vleitzen answers that Herman should shew 
his authority (#ach/) from Frank Greverédde. Thereupon the afore- 
said Council at Liibeck decided that he has no right to it: As the 
letter contains the words “ hebbere des bréves,” and he admitted that 
he had underwritten it, so must he answer thereto; if he has any 
objection to make, let it be brought forward as right is ?.’ 

Here then is a clear recognition of the transferability of a 
bond with the alternative /nhaberklausel, at the end of the fifteenth 
century. Later on we shall see that there came a reaction in 
France which was not without its results. The English practice of the 
period seems to have been to make the bond payable to the original 
creditor vel suo certo attornato*®, and, to enforce this clause, Letters of 
Attorney, of which examples are given by Madox‘, were doubtless 
necessary. But it is time that we turn to the other side of the 
difficulty. 

All early systems of law require for the transfer of rights a formal 
investiture or corporeal handling in the presence of the assembled community. 

' De Blasius, Series Principum Salerni, App. p. iii, No. 1. Doubtless with the 
representative clauses the transferee had to show his authority (see the literam crediti- 
vam of the Stralsund entry). 

? Loersch and Schréder, No. 317. 

* See Madox, Formulare Anglicanum, Nos. 641-645, 647-649, &c. There is a bond 
in 27 Hen. VIII. made payable to the king, his executors or assigns, but the exception 


in favour of the crown is well known. 
* e.g. Nos, 107, 119. 
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Long after this corporeal transfer has become a mere form, symbo- 
lized by such survivals as the turf, clod, twig, knife, staff, &., it con- 
tinues to exercise a practical influence on conveyancing law. To 
the conservative force with which medieval Germany held to the 
Auflassung, a ceremony at first very real and practical, afterwards 
merely formal, modern Germany probably owes her important 
Grundbuch system. 

It is, therefore, of great interest to notice that, while the other 
Teutonic races retained their symbolic investiture at least until the 
eleventh century, the Lombards, and their kindred Anglo-Saxons, 
had adopted the simpler and more modern form of ¢raditio per 
cartam at a much earlier date. The Anglo-Saxon conveyance by 
boc or charter is found as early as the ninth century’. In a Lombard 
document of the eighth century, to which we have previously 
referred, the donor of an advowson not merely transfers it by 
traditio cartae, but recites that he obtained his title in the same 
way *. Perhaps the clearest evidence of the distinction is to be 
found in the directions to conveyancers contained in the Cartu- 
larium Langobardicum of the eleventh century*. The imaginary 
pupil is directed to ¢radere per hane pergamenam cartam venditionia 
(such and such land) ad Johannem, quod dehinc in antea a presenti die 
proprietario nomine faciat ipse et sui heredes aut cui ipse dederint. The 
same practice is to hold in the case of a Roman. But if the con- 
veying party be a Salian, a Ripuarian, a Frank, a Goth, or an 
Alamman, the charter is to be placed on the ground, and upon it 
laid the knife, notched stick, clod, twig, &c.‘ The purchaser then 
takes up the charter (/evat cartam). 

In some obscure way this peculiar difference appears to have 
connected itself with the early Lomberd law of contract. Whatever 
may be the philosophical explanation of the appearance of the 
contract as a legal phenomenon, it is pretty certain that it repre- 
sents historically a compromise between litigants, secured by oath, 
pledges, and (generally) hostages. The promisor is under no direct 
liability to the promisee; the latter must enforce his security 
either against the wadia or the jfidejussores®. The course of the 
Lombard law seems to have been this. Being familiar with the 

' Earle, Land Charters, pp. 130, 139, 141, &c. These are grants by private 
owners. Royal and episcopal grants by boc occur much earlier, and there is a 
doubtful instance of a private grant in 692 (p. 13). The royal consent, however, 
seems to have been required even for private grants. For other early examples, ef. 
Birch, Cartularium Saxonicum, Nos. 30, 57, 81, &c. 

* Loersch and Schréder, No. 32. 

* Monumenta Germaniae, Leges, iv. p. 595. (Extracts given in Loersch and 
Schréder, pp. 69-70.) 

* If the purchaser were an Alamman there was added the mysterious wandilanc. 

* This is evident from the early example of the Edict of Rothar, caps. 359-366. 


(Mon. Germ. Leges, iv. 82.) 
VOL. IX. G 
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traditio per cartam in conveyances, it allowed the bond or document 
to act as the wadinum in contracts. Naturally the particulars of the 
transaction are transcribed into the document, but the early cautio 
is not (according to the English dictum) the contract itself, nor even 
evidence of the contract, but, literally, the secwri/y for the contract '. 
Two points illustrate this truth forcibly, and one of them is of direct 
interest for the history of negotiavle instruments. 

In the first place it will be observed that nearly all the early 
examples of cautio are penal stipulations. The Cartularium Lango- 
bardicum says expressly —Et in omnium fine traditionis adde : et insuper 
mitte poenam stipulationis nomine que est, &e.* But we need not rely 
on dicta. The collections of Lucca and Salerno are full of eighth 
and ninth century examples*. In fact we might almost lay it 
down that no transaction was completed at that time without a 
penal stipulation. 

The other point to notice is the extreme care with which many 
early cautiones stipulate for the return of the document on payment. 
Of course this clause only occurs in actual bonds for the payment of 
money, not in conveyances containing merely penal stipulations. 
But as early as the time of the Angevin and Marculfian Formularies 
(seventh and early eighth centuries) we find the clause e¢ caucionem 
meam recipere faciam *, or even, cautionem absque ulla evacuario interce- 
dente recipiamus®. The evacuaria or Todtrief was a formal document 
cancelling a bond alleged by the person claiming on it to have been 
lost. There is an example so late as the fourteenth century °, and 
as it was issued by the Duke of Austria himself (though he was only 
concerned in the matter as protector of the Jew creditor) we may 
gather that great importance was attached to the procedure. But, 
historically speaking, the stress laid upon the production of the 
cautio is easily demonstrable, and quite natural. Several of the 
Lombard documents of the ninth century make the express con- 
dition—et eam (paginam) nolis in judicio ostiderit’, or, simply, e¢ eam 
mi/i ostenderit*. If the creditor could not produce the pledge, the 
presumption was that he had realized on it ; and, as the debtor was 
under no personal obligation to pay him, he naturally declined to 
do so except in return for his wadium. 

It is hardly going too far to say that this is at least a plausible 

' The carta is sometimes expressly described as firmitas (Memorie de Lueca, v. 2, 
No, 14). [The position of the carta in conveyances is shown by the fact that it was 
not written on till after the traditio.] ? Loersch and Schroder, p. 69. 

* Memorie di Lucea, v. 2, Nos. 18, 24, 26, 28, 30, 31, 33-37, 39. 44-46, &e. Codex 
Cavensis, Vol. i., Nos. 11, 13, 14, 15, 16, 20, 24, 26, &. The penalty was usually 
in duplum, but a fixed sum was frequently named. 

* Loersch and Schriéder, No. 17. 5 Ib. No. 18. 

* Ib. No. 213. For earlier examples see Roziére, Recueil Général des Formules, I. 


Nos. 378-382. 
* Memorie di Lucea, v. 2, No. 424. * Ib, No, 285; v. 3, Nos. 1107, 1148. 
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explanation of the doctrine of presentation. The necessity for the 
production of a bond (the profert of English law) had become 
established before the appearance of bills of exchange. Qui pre- 
sentem literam PRESENTAVERIT ', joft den ghenen die dese lettren bringhen 
sal*, Thus the existence of the fourth or presenting party, who 
appeared in our first examples *, is amply accounted for. The prae- 
sexteerder and the meister van den brieff continue as separate persons 
in the Netherlands till the beginning of the seventeenth century *. 

We have seen already that, by the end of the fifteenth century, pre- 
sentation of Juhaberpapier was held to be sufficient without further 
proof of title. This had, probably, always been the Lombard rule, but 
the northern Germans had long held to the necessity for a special 
Willebrief, or documentary transfer. There was indeed a theory that 
this document must have three seals, that of the transferor and 
those of two witnesses °. But the Lombard rule ultimately prevailed. 

We have now arrived at the point at which biology passes into 
history. The mercantile world is familiar, in the middle of the 
thirteenth century, with bonds or acknowledgments of debts which, 
though given originally to 4, can be enforced by B, upon his pro- 
duction of the original document, with or without document of 
transfer. In the middle of the fourteenth century the mercantile 
world is familiar with bills of exchange in the modern sense. 
How was the intermediate step taken ? 

Without professing any detailed knowledge of the transition 
process, it is possible for us to lay our hands on instruments which 
are clearly in the transition-stage. Let us read this document, 
dated 1241, from the archives of Marseilles :— 

Ego W. de sancto Siro, civis Massilie, confiteor et recognosco vobia 
Guidaloto Guidi et Rainerio Rollandi, Senensibus, me habuisse et recepisse 
ex causa PERMUTACIONIS SEU CAMBII @ vobis £216 138. 4d., pisanorum 
in Pisis, renuncians®, Sc. ; pro quibus £216 138. 4d., dicte monete promicto 
vobis per stipulationem dare et solvere vobis vel Dono de Piloso vel Raimacho 
de Balchi consociis vestris VEL CUL MANDAVERITIS 1CO/. turonensium 
apud Parisius in medio mense aprilis et omnes depensaa et dampna et 
gravamina quae pro dicto debito petendo feceritis vel incurreritis ultra 
terminum supradictum credendo inde vobis et vestris vestro simplici verbo 
absque testibus et alia probatione ; obligans, §c. Actum Massiliae JUXTA 
TABULAS CAMPSORUM. Testes (4). Factum fuit inde PUBLIOUM IN- 
STRUMENTUM *. 

? Loersch and Schrider, No. 159. 2 Ib. No. 161. > Ante, p. 73. 


* Coutumes d’Anvers, vol. iv. p. 32, art. 42 and 43. 


i * Loersch and Schriéder, No. 275. 
* i.e. probably renuncians exceptionem pecuniae non numeratae vel aliam exceptionem de 


jure competentem. (See Bolognese Ordinance, xliii. § 1, Martens, App. p. 56.) 
7 Quoted in Brunner, Das franzésische Inhaberpapier, p. 73. 
G2 
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Thirty years later comes the following document from the 
archives of K6éln :— 

Walleramus dictus de Juliaco viris prudentibus et amicis suis carissimis, 
judicibus, scabinis, magistris civium et universis civibus Coloniensibus quic- 
quid potest dilectionis et honoris. Significo volix presentibus, quod ratum 
. et gratum habeo, quod vos detis et assignetis centum marcas, quas michi 
solvere tenemini in festo beato Martini hiemalis nune futuro, Friderico 
dicto Schechtere civi Coloniensi, et vos clamo per praesentes quitos et abso- 
lutos de solutione dictarum centum marcarum in dicto termine facienda. 
In cuius rei testimonium sigillum meum duaxi praesentibus apponendum. 
Datum Colonie 6 kalendas Maii, anno Domini, 1279". 

Once more :— 

Viris discretis dominis Hermanno et Thidemanno de Warendorp, con- 
sulibus Lubicensibus, Hinricus de Lon neonon Johannes Pape salutem in 
omni bono. Comparavimus et emimus de Henrico Longo, fratre Johannis 
Longi, 10 libras grossorum. Promittimus sibi solvere pro quilibet librum 
Q marcas et 12 denarios in 14 die POST VISIONEM PRESENTIS. Petimus 
ut dictam pecuniam solvatis nomine praedicti Hinrici Johanni fratri suo, 
Valele semper. Datum in cena domini. Petimus, ut hiis et aliis bene 
persolvatur ®, 

This last example is of the year 1341, two years later than the 
first true Bill of Exchange quoted above*. The Marseilles docu- 
ment is by far the most valuable, as it shows us, almost beyond a 
doubt, the nature of the process which was going on. The 
purchasers of the bill do not wish merely to change their money 
from Pisan to French coin; they wish also to have it remitted to 
Paris. W. de St. Cyr is a professional campsor or dealer in money, 
possibly with the actual right of coinage. He receives from Guidi 
and his partners a sum of Pisan money, and gives them, as we 
should say, a bill on Paris payable to order. The bill is attested 
by witnesses and becomes a public document (publicum instrumentum). 
The whole transaction is in striking accordance with the Piacenza 
Ordinance of 1391‘, which compels campsores to give a written 
acknowledgment to their depositors confessing that they have received 
the money deposited with them, and declaring that the acknowledg- 
ment, as well as the entries in the books of the campsores, shall be 
evidence in favour of the creditors, sicut crederetur et fides daretur si 
dicta scriptura et dicti libri essent solemne PUBLICUM INSTRUMENTUM. 
Nothing could, in fact, be more tempting, and nothing more 
dangerous, than to treat the Bill of Exchange as the counterpart of 
the old Roman literal contract. 

Of the endless points which present themselves with regard to 





' Loersch and Schroder, No. 147. ? Ib. No. 196. 
> Ante, p. 73. * Martens, App. p. 18. 
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the law of negotiable instruments in the Middle Ages, only one can 
be touched upon here. We have seen that, by the end of the 
fifteenth century, the holder of a bond or bill, containing the 
Inhaberklausel, was not obliged to show his title. Against this 
rather advanced doctrine the French writers of the sixteenth 
century protested, with remarkable success’. Founding them- 
selves on the maxim—wn simple transport ne saisit point—and care- 
fully cutting out the following words—sans apprehension—they 
succeeded in compelling the transferee of a bill of exchange to 
produce evidence of his title*. This reactionary step seems to have 
led, in the first place, to the introduction of bills drawn in blank 
(promesses en blanc), which were used for the concealment of usurious 
transactions *, and were on that account forbidden by various 
Parliamentary arré/s of the early seventeenth century. Then 
recourse seems to have been had to the old French form of order 
or mandat—a son command, a son command certain*, &e.—of which 
examples are found in the thirteenth century. Naturally this form 
required some evidence of title, but the practice of indorsement had 
fully established itself by the middle of the seventeenth century. 
The great Ordonnance de Commerce of 1673° distinguishes carefully 
between (a) exdossement, the mere signature of the payee, which only 
made the holder an agent, and (b) ordre, containing the date and the 
name of the purchaser (gui a payé la valeur en argent, marchandise, ou 
autrement), which made the indorsee full owner, sans qu'il ait besoin 
de transport, ni de signification. How the practice of indorsement 
was introduced it is difficult to prove ; but it is easy to see that the 
persistent use of the terms drie/, lettre, might keep alive the idea of 
the original form of the document, and thus a writing which was, 
in effect, an address to a new holder, would come naturally where 
the address of a letter usually came—i.e. on the back. We have 
seen already, that in the earliest examples of bills of exchange the 
name of the drawee was indorsed. 

This paper merely attempts to put together a few incidents in the 
early history of the negotiable instrument. It does not pretend to 
ascertain its origin. Claims have been made, with much plausibi- 
lity *, for a Jewish parentage; and Oriental evidence must certainly 
be examined with care before it is rejected. But such a task requires 


scholarship. EpWARD JENKs. 


' Das franzésische Inhaberpapier, p. 68. ? Ibid. 

* Tit. vi. of the Ordinance of 1673 lays down —* rules on the subject of Les 
Interéts du change et du rechange. 

* Quoted in Das franzbeische Inhaberpapier, }. 74. 

* Isambard et De Crusy, xix. p. 100. 

* Auerbach, Jiidische Obligationenrecht, i. 283 and note. 





THE CITY OF LONDON CHAMBER OF ARBITRATION. 


: inauguration of the City of London Chamber of Arbitration 
under the joint auspices of the Corporation and the London 
Chamber of Commerce is a striking and significant fact. It is the 
outcome of a long-growing dissatisfaction on the part of the com- 
mercial world with our legal system. To go further, and say that 
it is an emphatic condemnation of that system, would perhaps be 
wrong, but Englishmen are a much-enduring race, and it must be 
a profound and well-grounded dissatisfaction which has led to what 
is nothing short of a repudiation by business men of justice as 
administered in our courts of law. In vain have they been 
offered a separate list of commercial cases, an experienced com- 
mercial judge to try them, and a picked panel of special jurors. 
They have refused to hear the voice of the charmer, charm he 
never so wisely, refused ‘to be worried any longer by the in- 
tolerably dilatory and expensive procedure through which they 
have to struggle for their rights, and with characteristic Anglo- 
Saxon energy have devised their own remedy in the new 
Chamber of Arbitration. This Chamber is to have all the virtues 
which the law lacks. It is to be expeditious where the law is 
slow, cheap where the law is costly, simple where the law is 
technical, a peacemaker instead of a stirrer-up of strife. All 
these are admirable things, and much to be desired, and there 
is really no reason why they should not be attained under a sum- 
mary system of rough-and-ready arbitration; at all events, the 
result of the experiment will be awaited with interest. But let not 
this admission be regarded as a reproach to the law. None know 
better than lawyers the defects of the system under which they 
practise. They know that the law is “ilatory and costly and 
technical, but they also know that these defects are, owing to the 
very complexity of law and life, inherent in any elaborate system of 
jurisprudence ; conditions, in fact, of its thoroughness and precision. 
‘Sat cito si sat bene '’ was the maxim which, as Lord Eldon tells us, 
impressed itself on his mind when as a child he travelled to London 
in a stage coach, and which guided him when as Chancellor he sat 
administering justice ; and an excellent maxim it is for a judge who 
is making and applying principles of law, building up a system of 


* (‘He sat well but not quickly’ might be suggested as a practically correct 
canine version,—Ep.} 
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jurisprudence. But to the impatient suitor it was, and is, anathema. 
He cares nothing for principles of law. He wants his legal rights 
in a particular state of facts determined, and determined offhand. 
He is ready even to invert the maxim, and say, ‘Sat bene si sat 
cito.. Now this, which the law does not and cannot do for the 
suitor, the Chamber of Arbitration will do for him in a way, not 
the most judicial, not the best possible, but probably the best, 
i.e. the most satisfactory, to him. It would be a superficial view, 
however, of the new departure to sur pose that it has been prompted 
merely by dissatisfaction with our legal procedure. There is a 
deeper principle at work, which may be expressed in the maxim 
‘Cuique in sué arte credendum est.’ There are two modes of 
trying a commercial case. You may have a legal tribunal with 
commercial assessors—such was in effect Lord Mansfield sitting 
at Guildhall with a jury of merchants'; or you may have a com- 
mercial tribunal with a legal assessor. The City, that is to say 
the great company of men conversant with business matters, has 
declared unmistakeably in favour of the commercial tribunal with 
a legal assessor, and in doing so it is probably guided by a right 
instinct. Business men want, not only celerity and cheapness, but 
to make their own law for themselves, as they have done before. 
For it is no new thing this commercial tribunal. We have the 
germ of it, as has been frequently pointed out, in the old Court of 
Pied Poudre, in the aldermen arbitrators of the fifteenth century, 
in the committees of the Stock Exchange, Corn Exchange, Coal 
Exchange. Nearly every nation in Europe has an analogous insti- 
tution, witnessing to the usefulness of a domestic tribunal for the 
prompt and practical settlement of the everyday disputes of com- 
merce, and witnessing also to the desire of business men for 
self-regulation, self-government. A judge knows his own art, the 
law, but he does not know other people’s. When a commercial case 
comes before him he has to begin at the beginning end learn the 
very meaning of trade words, trade documents, and trade usages, 
which to the litigants are the A B C of their calling. and he has to 
do this through the medium of expensive expert evidence. After 
having thus laboriously worked up the whole thing, and mastered 
the commercial position of the parties, he has to apply the law 
more or less correctly to the result so obtained. The commercial 
arbitrator grasps the whole situation at once. He may not have 
the same capacity of weighing and sifting evidence as a trained 
judge, but he knows instinctively what the usages and course of 
his particular business require, and he comes to the consideration 


' [Or the late Sir J. S. Willes with a special jury at Liverpool or Manchester. He 
excelled in this branch of judicial art.—Ep. | 
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of the matter animated by a natural sense of justice unfettered by 
any technicality. To call this ‘amateur justice’ is an entire 
misnomer. It is in truth much less amateur than the arbitration 
of the law. The law merchant which we ascribe to the genius of 
Lord Mansfield was, in fact, only the aggregate of customs and 
usages which merchants had settled for themselves long before, for 
the simple reason that they found them just and convenient. 
Lord Mansfield’s genius consisted in recognising the excellence of 
this mercantile custom and giving legal effect to it. He knew, as 
all jurists must, that law to be living must grow out of the actual 
necessities of society. This was the origin of mercantile law, it was 
the origin of the whole common law of England. Severed from 
such vitalizing contact law becomes a dry dead husk, which must 
inevitably drop off and perish. Our law has failed not so much 
because of its delay or costliness, but because it has ceased to com- 
mand the confidence of commercial men; and it has ceased to com- 
mand their confidence because lawyers and judges are not in touch 
with the living forces of commerce. Whether it is ever possible 
for them to be so seems now extremely doubtful, so complicated 
has our commercial and industrial machinery become. Commerce 
has entered on a new phase since the days of Lord Mansfield. The 
rate at which business is carried on has been enormously accelerated, 
its methods have changed, intercourse with foreign nations has 
increased a hundredfold, entirely new branches of business have 
sprung up. All these things necessitate a renewal, a remodelling 
of the law merchant, and the basis of such renewal can best be laid 
by the decisions of a commercial tribunal in touch with mercantile 
usage, and governed by flexible principles of natural equity and 
mercantile convenience. One of the best features of the new 
Chamber is that it commands the entire confidence of City men. 
The list of arbitrators selected by the London Chamber of Com- 
merce—men all eminent in their respective departments—is indeed 
well calculated to inspire confidence, and with confidence in the 
tribunal once secured, success is already half won. Lawyers, as 
the President of the Incorporated Law Society said, so far from 
grudging the Chamber success, will wish it heartily Godspeed, 
though their ‘ forensic displays’ are to find no place in it. The best 
lawyers are the first to say ‘ Keep out of the law, and in such a 
scheme of industrial arbitration as that now inaugurated they 
frankly recognise the best substitute for litigation, the most satis- 
factory means of settling everyday commercial disputes, and also of 
preparing the way for a larger and more enlightened commercial 
jurisprudence in the future. EDWARD Manson. 





REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


A Practical Treatise on the Law of Reparation. By Artuur THoMson 
Guiree. Edinburgh: William Green & Sons. 1892. La. 8vo. 
Ivi and 551 pp. 

Norra of the Tweed ‘ reparation’ (which, writ large, is reparatio iniuri- 
arum) is the term of art practically covering what we call the law of torts 
in England. We rather think Mr. Glegg’s book is not only the latest but 
the only modern one on the subject. Anyhow it seems to be a good and 
useful one and the work of a man who thinks. We shall not presume to 
discuss the details of Scots law here; in like manner we shall not criticize 
Mr. Glegg’s arrangement, for there may be reasons of convenience for it 
which we do not understand. It may be of some interest to English lawyers 
to note points of difference. Malice, in the sense of actual intention to do 
harm, appears to be in Scotland a necessary element in the wrong of 
assault ; while, in harmony with this, trespass to land or goods is not a 
wrong at all without malice or substantial damage, and it is doubtful 
whether molliter manus imposutt be a good defence for using force to eject 
a non-criminal trespasser. Yet we have heard that tall gillies do guard 
deer-forests and impose their hands, molliter or otherwise, on wandering 
Southrons. Then Scots law permits a direct action for seduction; and in 
the matter of defamation it knows nothing of our distinctions between 
slander and libel, and does not require ‘ publication.’ The duty of occupiers 
of fixed property as regards its safe condition is not put quite so high as in 
England. Rylands v. Fletcher is followed with reluctance, if at all, and ‘t is 
distinctly held that the owner of buildings is not liable for the default of an 
independent contractor whom he has chosen with due care. We are not 
quite sure whether the Scottish courts, in rejecting the English doctrine, 
have fully understood its grounds. It may be a hard law to put this 

‘impersonal’ kind of liability, as it has been called, on owners. But the 
analogy of the Roman law de effusis vel deiectis and de posttis vel suspensis 
goes far to show that it is not unjust. F, P. 


Dizon's Law of the Farm. Fifth Edition. By Avprey J. Spencer. 
London : Stevens & Sons, Lim. 1892. 8vo. xxxvi and 712 pp. 
(26s.) 

Srxcx the last edition there has been much legislation relating to farm- 
ing, and the accumulation of law reports goes on, so that about 1900 cases 
are mentioned in the index of cases. To make room, much obsolete matter 
has been omitted, and Mr. Spencer has substantially improved the arrange- 
ment of the book. 

The Agricultural Holdings Act 1883 aud a few other Acts are printed as 





90 The Law Quarterly Keview. {No. XXXII. 


——__ - —_ 


an Appendix; among them the Small Holdings Act 1892, in larger type 
than the rest, and with copious notes. It would have been well to have 
pointed out the peculiar importance of s. 17, which enables the County 
Council to advance four-fifths of the purchase-money to a tenant who has 
agreed to purchase bis small holding from his landlord. This provision is 
quite distinct from the general scheme of establishing statutory small hold- 
ings, and may have a wide and beneficial result, even if the rest of the Act 
proves a failure—unless indeed the definition of a small holding in s. 1 (2) 
applies to s. 17, which would render the section wholly inoperative. 

The process of excision and rearrangement might have been carried 
further with advantage, particularly by compressing matter which can be 
found in well-known books on general subjects such as contracts or sales, 
so as to gain space to treat in more detail topics which relate more especi- 
ally to farming. For instance, twenty pages are occupied by a minute 
examination of what constitutes ‘an interest in land’ within the meaning 
of the Statute of Frauds, and this, with a few lines on the Act against the 
Colorado Beetle, which one would scarcely have expected to find in this 
place, constitutes the first chapter, while only nine pages are given to the 
Contagious Diseases (Animals) Acts; and the two Amending Acts of 1884, 
and the one of this year, do not appear to be mentioned. 

Similarly, the ever-burning question of the rates is rather scantily treated. 
A diligent search has failed to reveal any notice of general district rates, or 
of the provisions of the Public Health Act for a reduced assessment on land 
used as arable, meadow, pasture or as market garden or in certain other ways, 
or of the decision of the Court of Appeal on that matter in Purser v. Worthing 
Local Bourd, L. R. 18 Q. B.D. 818. 

But every branch of a subject so comprehensive and complex as ‘the Law 
of the Farm’ can hardly be treated exhaustively in a single volume. The 
Jabour spent in preparing this new edition must have been great, and we 
can safely recommend the book as a store of useful information. The full 
statement of the reported cases makes it particularly serviceable to country 


lawyers and others who have not ready access to a large law library. 
T. H. H. 








Introduction to the History of the Law of Real Property. By Kenetm 
Epwarp Diesy, Judge of County Courts. 4th ed. Oxford: 
Clarendon Press. 8vo. xiv and 446 pp. (102. 6d.) 


We took up this, the fourth edition of a work of which the first edition 
was published in 1875, with a feeling of curiosity to ascertain how far the 
standard of orthodoxy in books intended for use in lectures is considered by 
a competent judge to have been modified by recent works. And we learn 
that he has seen no reason to modify in any materia! particular the account 
which was given in previous editions of the probable origin and growth of 
manors, and of the relation of the lord of the manor to the freeholders and 
copyholders within its ambit. ‘In England, at all events, the free Teutonic 
English community was not a fiction but a fact.’ 

But the Village Community theory, like Equity, is a roguish thing. It 
has a habit of entering into the mind of man with a train of (shall we say ?) 
heirs and assigns, many of them altogether illegitimate, who commit excesses 
and enormities, and procure them to be attributed to their putative ancestor. 
It is not legitimate to credit the Village Community theory with the 
parentage of the following passage, which however comes from the same 
* familia’ ;- 
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‘ According to the legal theory, every profit, such for instance as a right 
of pasture on the lord's waste, must have originated in a grant by the lord. 
Therefore it can only be claimed by persons who are capable of taking by 
grant. Therefore it cannot be claimed, in virtue of a local custom or other- 
wise, by an indefinite body, such for instance as the inhabitants of a parish 
who are not a corporation. In many places as a fact the inhabitants have 
enjoyed and exercised such quasi rights of pasturage. And there can be 
little doubt that the practice has descended from very early times, and was 
in fact a recognised right in the community inhabiting the district before the 
idea arose that the soil was the property of the lord. . . . That inhabitants, 
as such, could not claim a right of common was formally decided in Gate- 
ward's case’ (pp. 182, 183). And it is suggested that the established rule 
is in fact a creation of the Elizabethan lawyers. With the greatest possible 
deference, we would ask how it is conceivable (not in law merely, but in 
common sense) that the inhabitants, as such, could claim, or in fact exercise, 
rights, or quasi rights, of common of pasture! King Nebuchadnezzar’s, we 
fancy, is the only possible case where an inhabitant, as such, could have done 
so with any colour. 

We regret to find occasionally a looseness of language, which though 
immaterial to those whose legal education is more advanced, is likely to 
mislead those for whom the work is intended. Thus we find on p. 216 the 
expression ‘ bringing collusive actions for the recovery of land,’ explained 
in the note as ‘ technically called suffering a recovery.’ ‘No simple aliena- 
tion of an estate of freehold or settlement of land is ever framed which does 
not owe its operation to the enactments of one or both of the first-named 
Statutes’ [i.e. the Statute of Uses and the Act for the Amendment of the 
Law of Real Property] (p. 415). ‘The ancient principle that freehold 
estates in possession could only be conveyed from one person to another by 
livery of seisin’(p. 415). And, after speaking of survivorship between joint 
tenants, the author im a note (p. 275) says: ‘There is and always has been 
an exception in the case of property jointly owned for purposes of trade : 
the maxim being “jus accrescendi inter mercatores locum non habet.”’ We 
think that in these cases the difference between operation and language, 
between corporeal and incorporeal hereditaments, and between law and 
equity, ought certainly to have been noticed. 

Again, we have noticed one or two very questionable propositions on the 
subject of contingent remainders. We are told, for instance, that ‘if lands 
be given to A till C returns from Rome, then to B and his heirs, this is a 
contingent remainder’ (p. 264). But from the context we should imagine 
that there is here some printer's error. 

On the whole, while recognising the very great value of this work, 
especially as we are not aware that it has any competitor, we cannot help 
expressing the hope that future editions will be kept well up to the mark. 





Handbook for Employers and Employed: 1. Domestic Servants and 
labour generally, 2. Modern labour legislation. By Atmanic 
Rumsey. on Swan, Sonnenschein & Co. 1892. 8vo. xiv 
and 330 pp. 

Tus is a well-packed volume, and the author has taken commendable 


pains to be clear and accurate. The Shop Hours Act, 1892, is noted in an 
addendum. It is probably safe to say in England that a domestic servant 
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‘is generally a servant living in the same house with the master’; but this 
wil} not hold in all countries governed by the Common Law, e. g. the British 
West Indies, where commonly no servant sleeps in the house, the servants 
being negroes and living outside the house in their own fashion when they 
are not actually on duty. Mr. Rumsey seems to say that an unfavourable 
character given to a servant may be deprived of privilege on the ground of 
‘express malice’ even if it is true in fact. Perhaps he means only that 
justification (as distinct from privilege), if pleaded in such a case, must be 
as strictly proved by the defendant as in any other case. If so, we agree ; 
but if he means that justification is not an available defence, we differ, and 
we cannot find any such matter in the authority he cites. 

Mr. Rumsey does not cite Lord Bramwell’s explanation of the difference 
between a servant and an independent contractor, given extra-judicially 
before a Select Committee of the House of Commons, which has now found 
its way into law-books; nor does he give the effect of it anywhere, so far as 
we have seen. Yet it ought to be generally known. A servant is bound 
to follow the master’s directions in the execution of the work, if required ; 
a contractor undertakes to do the work, but may do it in his own way so 
far as the terms of the contract do not prescribe how it is to be done. 

A whole chapter is given to the well-meant statutes which provide for 
arbitration between masters and workmen. As this book is intended for 
the use of the general public, it might as well have been explained that 
these Acts are practically inoperative. 


Goodeve’s Modern Law of Personal Property. Second Edition. By 





Howarp Warsurton E.puinstoNe and James W. Ctark. 
London: Sweet & Maxwell, Lim. 1892. La. 8vo. liv and 482 pp. 


Tue late Mr. Goodeve’s Personal Property was reputed a good book. 
‘Goodeve’ as metamorphosed by Mr. Elphinstone and Mr. Clark is an excel- 
lent book. We know of no book upon the subject which we can more thoroughly 
recommend to students, and as a first hunting-ground to practitioners. We 
never had the same feeling of affectionate admiration for ‘ Williams on 
Personal Property’ that we have always entertained for ‘ Williams on 
Real Property,’ and we believe that ‘Goodeve’ in its present shape is as 
good a book as can be put into the student’s hands. The arrangement of 
subjects is clear and logical, and the statement of facts is readable and 
definite. Upon point after point we have tested the book, and it has not 
failed us. With much of it, perhaps a quarter, those who attended the Inns 
of Court Lectures in 1891 will find themselves familiar. Other fractional 
parts of the book have appeared in the pages of the Solicitors’ Journal. 
What has struck us most forcibly in turning over and using the reconstructed 
‘Goodeve’ is the lucid statement of perhaps the most difficult thing in law, 
that is, the rules now governing bills of sale. The editors have performed 
an arduous task with great success. They have severely limited themselves 
to the law of proprietary rights and to the law as it stands to-day. They 
will not trench upon contracts, nor will they even hint that the Judges 
propose that the anomalies of an executor’s preference and retainer should 
cease to be. Our one and only complaint against the editors is the small one, 
that their list of ‘Addenda et Corrigenda’ should be so long as it is, nearly 
three pages. But when this complaint stands alone it is no mean testimony 
to the merits of the new ‘ Goodeve.’ 
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Principles of the Law of Real Property ... by the late Josuvua WILLIAMs. 
The seventeenth edition re-arranged and partly rewritten by his 
son, T. Cyprian Wituiams. London: Sweet & Maxwell, Lim. 
1892. 8vo. Ix and 703 pp. (218.) 

Mr. Cyprian WILLIAMS continues to exercise commendable boldness in 
keeping ‘ Williams on Real Property’ up to the mark. In this edition the 
order in which the different estates of freehold are treated is that of Littleton, 
fee simple coming first. This is a great improvement, and we almost think 
it would be a further improvement to bring up the tenant for years to 
where Littleton puts him, instead of keeping him till near the end of the 
book and after much more difficult matters. Recent work, even in extra- 
legal publications such as the English Historical Review, which throws light 
on the history of our land iaws has been carefully noted. We observe that 
both in the text and in Appendix E. Mr. Cyprian Williams is far from warm 
in his approval of Whitby v. Mitchell, though Joshua Williams's view stands 
confirmed by that decision. 











The Law relating to Building Societies. By Epwarp ALBERT WuRTzBURG, 
Second Edition. London: Stevens & Sons, Lim. 1892. 8vo. 
xvi and 408 pp. 


Wuat an important branch of the law that relating to building societies 
is becoming is proved by the existence of a bulky treatise such as Mr. 
Wurtzburg’s. Other evidence is to hand in Mr. Gerald Balfour's return 
lately issued with 38 folio pages full of building societies incorporated 
under the Acts which have terminated, or been dissolved, or have otherwise 
ceased to exist. Mr. Wurtzburg’s work has developed to keep pace with 
the progress of the law. His first edition consisted of the Building Societies 
Acts and notes thereto. His second is a carefully-arranged treatise on the 
law affecting Building Societies, and his ambition is to serve not only 
lawyers but laymen who are secretaries and directors of building societies. 
If they will buy ‘ Wurtzburg’ and—a most important point—not only read 
and mark what he says, but keep him ‘noted up’ to date, they will avoid 
many of the mistakes with which the Courts of law are familiar. A little 

_knowledge is no dangerous thing if its possessor does but realise that his 
knowledge is little. We have tested Mr. Wurtzburg’s book, and we have 
not found it wanting except in one cog-wheel of the machinery, which is 
that he does not conform to the useful practice of giving the dates of his 
cases. 





Das érztliche Recht zu kirperlichen Eingriffen an Kranken und Gesunden., 
Von Dr. L. Oppennem. Basel: Benno Schwabe. 1892. 8vo. 
63 PP. 

Tuis is the inaugural lecture of the Professor of Criminal Law in the 
University cf Basel. Apparently there is as little express authority in 
German law as in cur own to determine the limits of lawful interference 
with the human body for surgical or medical purposes. Dr. Oppenheim's 
lecture is significant of the recent change in German scientific method. 
Instead of deducing rules from some 2 priori theory of rights he boldly goes 
forth among the concrete facts, and appeals to a customary law determined 
by existing ‘ Rechtsiiberzeugung,’ or, as an English lawyer would be more 
likely to put it, by enlightened common sense. By this means he arrives at 
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rules which seem to us very like the directions that a discreet English judge 
might be expected to give to a jury. Every one will agree with him that 
the test of consent is not applicable in some cases and not sufficient in 
others. In a case cited by him on this point, where he differs with the 
Court of Basel-Stadt, we think he is right and the decision was wrong. We 
do net know whether Dr. Oppenheim has consulted Macaulay's Notes to 
the draft of the Indian Penal Code, or Sir James Stephen’s General View of 
the Criminal Law. He might find in them useful suggestions for the more 
extended monograph which he thinks of writing. 


We have also received :— 


The Ottoman Land Code. Translated from the Turkish by F. Oneiry. 
Revised, &c., by Horace E. Mitter. London: William Clowes & Sons, 
Lim. 8vo. xii and 396 pp.—This book consists of about 270 pages of 
what we understand to be translations of Acts of the Turkish Government 
respecting land, and about 90 pages designated ‘Translation of Notes in 
Législation Ottomane. The absence of an explanatory introduction is a 
serious defect in a book of this kind; and the four or five lines of 
‘Explanation’ at the beginning leave the readers uninformed as to the 
authority of the ‘ Notes,’ and explain very imperfectly the mode of reference. 
The translator tells us, it is true, that the numbers ‘within parentheses’ 
refer to numbers in the ‘ Notes,’ but he says nothing about letters in paren- 
theses, and we have sought in vain for the meaning of (b), at p. 1. Again, 
Mr. Ongley has lacked the industry to give the equivalents of the Turkish 
dates according to the Western calendar, and we doubt whether ‘ 7. Shaban, 
1276’ or even ‘22. April, 1292’ can be of much use to an English reader. 
As regards the text of the book, it must be remembered that the law of 
Islam, pur et simple, makes no distinction between land and other kinds of 
property; the ‘land law’ of Turkey is therefore of little moment to those 
who study Mahommedan law for its own sake; but the book before us will, 
no doubt, be very acceptable to all who have to do with administration of 
Turkish law in Cyprus. It interests us to find, at p. 59, that the land of 
a person murdered cannot pass by inheritance to his murderer; this is in 
accordance with a time-honoured principle of Mahommedan law. At p. 158, 
however, and elsewhere, there are serious deviations from the genuine law 
of inheritance as taught in the Sirajiyyah, the Fatawa-i-Alamgiri, &c., and 
still practised in British India ; the book before us, therefore, is calculated 
to supply a real want, but more pains should have been taken to make it 
thoroughly useful. 


A Manual of the Law relating to Married Women. By Josern Brineers 
Matruews. London: Sweet & Maxwell, Lim. 1892. xxxii and 321 pp. 
—Solicitors are not nearly so prolific in law books as law writers, and an 
useful manual on a difficult subject at the hands of this branch of the profes- 
sion deserves a special word of recognition. Mr. Matthews has done his 
work carefully and well. We have not caught him tripping anywhere in the 
maze of cases decided on the Married Women’s Property Act, 1882, for the 
study of which his book will be mainly useful. But it is somewhat difficult 
to ‘see the wood for the trees’ in this manual. For instance, we find on 
p- 166, 8. 318, subsection 5, ‘ Every married woman carrying on a trade sepa- 
rately from her husband shall, in respect of her separate property, be subject 
to the bankruptcy laws in the same way as if she were a feme sole. It is 
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difficult at first sight to realise that it is s. 1, subs. 5 of the Acts figuring 
in this way. And three pages of ‘ Addenda’ are too many. 


The Annual (Winding Up) Practice, 1893, being a Collection of the 
Statutes, Orders, and Rules relating to the ... Winding Up of Companies, 
&e. By Mr. Registrar Empen and THomas Snow. London: William 
Clowes & Sons, Lim. 1893. 8vo. xxx and 339 pp. (128. 6d.).—This is 
practically a supplement to Mr. Emden’s larger work on the same subject. 
The Preface states that the book ‘is intended to be a handy companion to the 
practitioner, euabling him, it is hoped, to find his way with some degree of 
ease amidst the new orders, forms, notices, and rules. It concerns itself 
principally with the practice of winding up; for the law thereon reference 
must still be made to the standard works upon that subject.’ 


A Digest of the Death Duties. By A. W. Norman. London: William 
Clowes & Sons, Lim. 1892. 8vo. xxxv and 335 pp. (218.).—The Pre- 
face states that ‘the object of this work is to present in a convenient and 
concise form a summary of the provisions of the principal Acts by which 
the Death Duties have been imposed ; a classification of the judicial decisions 
to which these Acts have given rise; and a short history of the Duties, with 
numerous examples of a typical character to illustrate their general inci- 
dence, and the methods by which their calculation and payment are regu- 
lated.’ The book has a very full Index, and an Appendix of useful Tables 
and of the Statutes bearing upon the subject. 


Property: its origin and development. By Cu. Letourngav. London: 
Walter Scott, Lim. 1892. 8vo. xii and 401 pp. (38. 6d.).—This is a com- 
pendious handbook of anthropological information. Such part of it as can be 
said to have any definite legal bearing is of little or no serious interest for 
students of law, being often taken from antiquated or untrustworthy sources. 
We justify the first epithet by the author's blind reliance on Ortlan for the 
early history of Roman law, which his own countryman Cug has now treated 
in much more scholarly fashion; we justify the second by his repetition, on 
the authority of M. de Laveleye, of a misrepresentation as to the state of 
landed property in England which has been exploded at least a dozen times. 
The book is evidently a translation, but we do not find anything to show 
whether the French original is published. 


De la volonté unilatérale. Par René Worms. Paris: A. Giard. 1891. 
8vo. 203 pp.—M. René Worms has set out, carefully and lucidly, the very 
latest theory of certain German philosophical lawyers about unilateral obli- 
gation. It seems to come round exactly to the Common Law doctrine of 
the operation of a deed, which evidently they never heard of. The moral 
is that Comparative Jurisprudence, though supposed to be an unpractical 
branch of legal science, might sometimes be labour-saving. 


Fuley’s Law and Practice of Summary Convictions under the Summary 
Jurisdiction Acts, 1848-1884. Seventh Edition. By W. H. Macnamara. 
London: Sweet & Maxwell, Lim.; Stevens & Sons, Lim.; Butterworths. 
1892. Svo. »xxii and 648 pp. (248.).—Review will follow. 

A Treatise on the Construction and Effect of Statute Law. By Henry 
Harpcast._e. Second Edition, Revised and Enlarged. By W. F. Craigs, 
London; Stevens & Haymes. 1892. 8vo. Ixxi and 659 pp.—Review will follow. 

An Introduction to the Study of the Constitution (Extra Volume XI, Johns 
Hopkins University Studies). By Morris M. Coun. Baltimore: Johns 
Hopkins Press. 1892. 8vo. xi and 235 pp. 
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The Law of Evidence. By Sipyey L. Puipson. London: Stevens & 
Haynes. 1892. 8vo. Ixxi and 448 pp.—Review will follow. 


The Leeward Islands Magistrates’ Acts. With an Appendix. By C. G. 
Watrois. London: W. Clowes & Sons, Lim. 1892. 8vo. x and 314 
pp- (258.) 

Rimische Rechtageschichte. Von Moritz Voict. Vol.1. Leipzig: A.G. 
Liebeskind. 1892. 8vo. xii and 844 pp. (27 m.).—Review will follow. 

The Law relating to Betting, Time- Bargains and Gaming. By G. HERBERT 
Srutrie_p. Third Edition. By G. Hersert Sturrizvp and H. 8. Cautzey. 
London: Waterlow & Sons, Lim. 1892. 8vo. xvii and 218 pp. (28. 6d.) 

The N.-W. Provinces and Oudh Code, etc. Third Edition. Calcutta: 
Government Press. 1892. La. 8vo. xv, xlvii and 761 pp. (8 r.) 

Shelford’s Real Property Statutes. Ninth Edition. By T. H. Caxson, 
assisted by H. B. Bompas. London: Sweet & Maxwell, Lim., and Stevens 
& Sons, Lim. 1893. 8vo, Ixxxv and 847 pp. 





The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 








